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Presentation to Chairman Clyde B. Aitchison of a watch and chain by Pres- 

ident Curry on behalf of the Association of I. C. C. Practitioners in honor 

of his completion of thirty years of distinguished service as a member of 
the Commission. 





Chairman Aitchison Honored at 18th Annual Meet- 
ing of Association of Interstate Commerce 
Commission Practitioners in Chicago on 
Completion of Thirty Years’ Service on 
Interstate Commerce Commission 


A high point during the Eighteenth Annual Meeting of the As- 
sociation of Interstate Commerce Commission Practitioners at the Edge- 
water Beach Hotel in Chicago was the luncheon on September 29 in 
honor of Hon. Clyde B. Aitchison, Chairman of the Interstate Com- 
merce Commission, upon completing thirty years of service with this 
agency. The luncheon was held in the attractive Marine Dining Room 
overlooking Lake Michigan, with approximately 350 persons present. 

At the speakers’ table, in addition to Chairman Aitchison and Mr. 
R. Granville Curry, President of the Association, who presided, were 
the following distinguished guests: 


Honorable William J. Patterson, 

Member of the Interstate Commerce Commission. 

. Arthur K. Atkinson, 
President of the Wabash Railroad Company. 

. Harry C. Ames, 
Nominee for President of the Association. 

. John W. Barriger, III, 
President of the Chicago, Indianapolis and Louisville 
Railway Company. 

. Robert Bayer, 
Editor of the Traffic World. 

. Ralph Budd, 
President of the Chicago, Burlington and Quincy Railroad 
Company. 

. C. H. Buford, 
President of the Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company. 

. Manferd Burleigh, 
President of the American Bus Lines—Burlington Trail- 
ways. 

. G. M. Crowson, 
Assistant to the President of the Illinois Central Rail- 
road Company. 

. John Temple Graves II, 
Editor of the Birmingham Post. 

. F. G. Gurley, 
President of the Atchison, Topeka, and the Santa Fe Rail- 
way Company. 
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. J. K. Hiltner, 
Secretary of the Association. 
. Daniel P. Loomis, 
Executive Director of the Association of Western Railways. 
. P. J. Neff, 
Chief Executive Officer of the Missouri Pacific Railroad 
Company. 
. Roland Rice, 
General Counsel of the American Trucking Associations. 
. J. L. Sheppard, 
Assistant to the Vice-President of Traffic, Illinois Central 
Railroad Company and Chairman of the Association’s Com- 
mittee on Arrangements. 
. R. L. Williams, 
President of the Chicago and Northwestern Railway Com- 
pany. 


A Tribute to Chairman Aitchison 


On behalf of the Association Mr. Curry, as President, expressed the 
friendship and high regard of its members for Chairman Aitchison, con- 
gratulated him on completing thirty years of distinguished service on 
the Commission, and presented him with a watch and chain as a token 


of the Association’s appreciation and esteem. 

Mr. Curry said: 

Our Association of Practitioners before the Interstate Commerce 
Commission has over 3,000 members throughout the United States. 
They represent nearly every phase of our national economy, shippers of 
all kinds, carriers of nearly all types of traffic, and many organiza- 
tions created in the interest of large sections of the public. 

We are met on this occasion to honor a distinguished member and 
Chairman of the Interstate Commerce Commission, an administrative 
agency of vital concern in our national life. 

We celebrate here his 30th anniversary as a member of this Com- 
mission, for in six more days he will have completed three decades with 
that important federal agency, or nearly one-half the span of its entire 
existence. Only three other Commissioners in the history of the Com- 
mission have served as long as 25 years and the longest was 28 years 
and 4 months. Moreover, he is the senior Commissioner, board member, 
or official serving under presidential appointment in the entire federal 
establishment, length of service being the test. 

Born in Iowa in 1875, this distinguished public servant began his 
career there as a lawyer, but with something of a pioneer spirit he 
moved to Portland, Oregon, to continue the practice of his profession. 
There he became a member and Chairman of the Oregon Public Service 
Commission, and later practiced before the Interstate Commerce Com- 
mission as legal representative of the State regulatory commissions at 


Washington in the federal appraisal of the railways in the United 
States. 
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On October 5, 1917, he became a member of the Interstate Com- 
merce Commission, having been appointed by President Woodrow Wil- 
son. 

He has since been reappointed by two Republican Presidents and 
one Democratic President and has served as Chairman of the Com- 
mission four times, in 1919, 1925, 1942, and 1947. 

Soon after entering upon his duties with the Commission, his 
forcefulness, his broad knowledge of precedents, his ability to cut 
through the immaterial to important issues, his remarkable talent in 
conducting hearings, and his deep sense of fairness were recognized in 
the Commission and among those practicing before it. His work 
showed that he believed, as was said in the time of Justinian and as 
may be said today, ‘‘Impartiality is the life of justice, as justice is of 
all good government.’’ Through the years he has stood out as a leader 
in the field of administrative regulation and as a profound student of 
law and economies affecting transportation. 

Having lived in the middle West, the far West, and the East, and 
having studied conditions in all parts of the country in times of pros- 
perity and depression, in time of government control of our railways 
and during private operation, and in time of war and time of peace, his 
outlook, to use the words of the Supreme Court, has been and is ‘‘as 
comprehensive as the interest of the whole country’’ and he has aided 
the Commission in exercising its functions in ‘‘coldest neutrality.’’ Not 
only has he familiarized himself with the problems in this country but 
he has visited England and South America in his study of transpor- 
tation conditions in these countries. 

Talented in the use of language, his phrases may be etched with 
acid, touched with deep sympathy, or fashioned with simple eloquence 
and crystalline clarity. He can skillfully expose all forms of bombast 
and pretense, and he can save many a weary hour of hearing by insist- 
ence upon development of the really significant facts. 

A Doctor of Laws, a Doctor of Philosophy, a Phi Beta Kappa, an 
accomplished musician, his interests cover a wide field. 

Our Association is particularly grateful to this greatly admired 
member of the Commission. 

First. He is largely responsible for the organization of this As- 
sociation and, because of this, he has been affectionately referred to 
as its godfather. He has, among other things, helped by constructive 
suggestions to give it important work in the framing by the Commis- 
sion of reasonable and satisfactory rules of practice. He has never at- 
tempted to make this Association subservient to him or to the Com- 
mission. 

Second. We are deeply appreciative of his monumental work, 
entitled ‘‘Interstate Commerce Acts Annotated,’’ the first 8 volumes 
having been prepared pursuant to Congressional authority under his 
personal direction and with his own editorial notes and bearing the 
imprint of his scholarship and ripe experience. This work has been 
highly praised by members of the Supreme Court and leaders of the 
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bar. It is indispensable to the active practitioner before the Commis- 
sion, to the Commission’s staff, and to the Commission itself. 

Third. He has stood courageously and steadfastly for the inde. 
pendence of this Commission from political influence. 

Fourth. He has been impatient of legalistic subtleties, has in- 
sisted on full and fair development of material facts with full oppor- 
tunity to be heard, has performed his duties with impartiality, and has 
brought to his work genuine patriotism, adherence to the high ideals of 
our government, and faith in the future. His valiant spirit and his 
devotion to the highest standards of public service have not faltered, 
whatever may have been the difficulties, the possibilities of criticism, 
or his personal feelings. He has stood for what Lord McMillan has 
termed ‘‘ promotion of orderly progress of civilization.’’ 

To this heroic figure in our national government, we gladly give 
our praise for work well done and we are thankful that, in the critical 
times now confronting the Commission, the country, and the world, we 
have him as a leader. This Association in friendship, admiration, and 
affection extends to you, the Honorable Clyde Bruce Aitchison, its 
congratulations and best wishes for many more years of distinguished 
service and a long life of happiness in the years to come. 

I now have the honor of presenting to you on behalf of our asso- 
ciation this watch and chain as a sincere token of our friendship, ap- 
preciation, and high esteem. 


Response of Chairman Aitchison 


‘Mr. ArtcHison: Mr. President, honored guests, members of the 
Association of Practitioners, and friends: I cannot undertake to ade- 
quately express the depth of my appreciation of the generous words 
which have been spoken by your President, nor can I adequately ex- 
press my gratitude for the spirit of friendliness and comradeship 
which is exhibited in this gathering. 

Thirty years is a long time in the life of any man or any institution. 
I am mindful, of course, of the fact that it is not because I have had 
the privilege of serving thirty years in one capacity that you are gath- 
ered here, but it is because the Interstate Commerce Commission has 
been functioning for more than sixty years and that I am a link be- 
tween the past, which made the Commission a great institution, and 
the present, when it faces more difficult problems with less adequate 
equipment than it ever has had to face comparable problems before. 

My mind goes back five years ago to Indianapolis, when you hon- 
ored me on my quarter centennial of service, and a little more than 
that to the time when in Washington we gathered for the dinner which 
your Association gave to my colleagues celebrating a half century of 
service by the Commission, when I was privileged to be present and 
take part. The dinner was presided over by a great man, Henry W. 
Biklé and the speakers were Luther M. Walter and Elmer A. Smith. 
Five years ago at the dinner given me in Indianapolis the Toastmaster 
next to whom I sat was Mr. Walter, and Mr. Smith, knowing my love 
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of music, graciously added his part in the musical program which was 
intended for our pleasure. Milton Bauman, a member of your Asso- 
ciation, one of the strongest and most loyal men; Examiner Koebel and 
former Examiner Main, men on whom we relied, were with us then. 
They were true types of the many gallant comrades who now have gone 
before, who all helped me over the rough spots of the long road through 
these many years, and in times of stress showed their confidence and 
gave me encouragement as they upheld my arms and those of my col- 
leagues. They, and all these gallant comrades of the past, as well as 
you who are here fulfilling a similar function, I salute. 

The temptation is strong in a time like this to attempt to make a 
great speech, but great speeches cannot be made to order on such an 
occasion. When one is manufactured, it smells of the lamp. But from 
the bottom of my heart I thank you all for your friendliness and for 
the trust that you have shown in me. I hope that in the future I may 
continue to merit the support that you have given me in the past, and 
that my colleagues may also have your support in this time, when they 
need it so much. I thank you very much.”’ 


The two other speaker, at the luncheon, Mr. John Temple Graves 
II, Editor of the Birmingham Post, a distinguished author, columnist, 


and lecturer, and Mr. P. J. Neff, Chief Executive Officer, of the Mis- 
souri Pacific Lines, in the course of their addresses also paid tribute 
to Chairman Aitchison on his thirty years of service with the Commis- 
sion. Their addresses are separately printed infra. 





Harry C. Ames, PRESIDENT 
1947-48 





Remarks by Mr. Harry C. Ames, In-Coming 
President 


First of all, I want to express my heartfelt appreciation for the 
confidence bestowed upon me by the Nominating Committee. The ap- 
pointment came as a very great surprise because I had no dream of 
becoming your President this year or any other year. I suppose, per- 
haps, I am fortunate in the fact that this Nominating Committee we 
have is somewhat like the Soviet Politburo—the nominations they give 
you apparently seem to stick. If we had in our group a foreign policy 
committee that would compel free and open elections, I am not at all 
sure that this thing could have happened to me. 

I want you to know, also, that I accept this responsibility in a spirit 
of great humility. I say that because, except for the untimely death 
of Luther Walter he would have been your President, and he would 
have been a grand one. 

I look forward to a heavy year in Association activity, but I do not 
think it would be either fitting or proper at this time to stand here and 
make any rash promises. Next year if I live, and we have another 
meeting, it will be my privilege to stand here and introduce your new 
President. At that time I will have had a year of service and you will 
be in position to appraise my value, or lack of value, to your group. If 
and when that time comes, I hope and I pray that you will be able to 


say to me as I now say to my very worthy predecessor—‘‘ Well done.’’ 
Thank you. 





Interesting and Informative Proceedings at The 
Eighteenth Annual Meeting of the Association 
of Interstate Commerce Commission 
Practitioners in Chicago 


The Eighteenth Annual Meeting of the Association of Interstate 
Commerce Commission Practitioners was held on September 29 and 
30, 1947, at the Edgewater Beach Hotel in Chicago. 

On the day prior to the meeting of the Association there was a 
meeting of members of the Executive Committee and later a joint sup- 
per meeting of members of the Executive Committee and Chairmen of 
certain of the regional chapters. 

The meeting of the Association on September 29 was called to order 
by Mr. R. Granville Curry, President. A cordial weleome was extended 
to the Association on behalf of the Chicago Regional Chapter by Mr. 
Lee J. Quasey, its Chairman. The President then introduced the prin- 
cipal speaker at the morning session, Mr. Roland Rice, General Counsel 
of the American Trucking Associations, a member of the important 
Special Committee of the Practitioners Association on Interstate Com- 
merce Commission Appointments and a thoughtful student of trans- 
portation in this country. Mr. Rice then spoke on ‘‘Some Important 
Developments in Motor Truck Transportation.’’ His address is set 
forth infra. 

Following Mr. Rice’s address Colonel J. K. Hiltner, Secretary of 
the Association, presented, in the absence of Mr. Harry G. Schad, 
Chairman, the report of the Committee on Nominations. As pointed 
out below, there were no further nominations and the nominees of the 
Committee were unanimously elected the following day. 

Mr. Curry, as President, made an address, printed elsewhere in 
the JouRNAL, and reviewed some of the principal events and matters 
of interest which occurred during the past year. 

The Gwynne Bill. Following the President’s address, in which 
he pointed out that in accord with the stand of this Association over 
a period of years it had taken steps to oppose the restriction or pre- 
vention of practice by non-lawyers before the Interstate Commerce Com- 
mission, which has a comprehensive set of rules testing the qualifications 
of those seeking admission to practice, he briefly discussed the Gwynne 
bill (H. R. 2657) apparently containing such restrictive provisions. He 
referred particularly to the provisions of Section 6 of the bill which by 
excluding practice by non-lawyers in proceedings under Sections 7 and 
8 of the Administrative Procedure Act would apparently exclude cases 
in which hearings and decisions based on evidence thus obtained are 
required by statute. Since the prescription of rates for the future can 
be accomplished under the Interstate Commerce Act only after hearings 
and on the records thus made, non-lawyers would, he thought, be ex- 
eluded from this highly important field in which they are now engaged 
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in practice before the Commission. He pointed out that there was a so- 
ealled ‘‘grandfather’’ clause in Section 6 and that while the comments 
of Mr. John D. Randall, on behalf of the American Bar Association at 
the hearing on the bill, indicated that it was intended not to disturb 
practice by those already admitted to practice before the Commission, 
the limitation that the ‘‘grandfather’’ provisions would apply to those 
“‘subject’’ to Section 6 of the bill left doubt as to whether the so-called 
“‘grandfather’’ rights would include practice in proceedings under 
Sections 7 and 8 of the Administrative Procedure Act, including cases 
involving the prescription of rates. He also briefly referred to the 
suggested changes which Mr. Randall proposed in respect to Section 2 of 
the bill, designed to exclude from the definition of ‘‘practice’’ partici- 
pation in any agency proceeding ‘‘other than as a witness or for an 
equivalent limited or special purpose.’? The words in italics ap- 
peared, he said, to be vague and uncertain, and to leave in doubt the 
extent of permissible participation by non-lawyers in proceedings other 
than in the role of witnesses in rate cases and doubt as to participation 
by bona fide employees of corporations in such cases. The language, he 
said, seemed to need clarification. Attention was also called to what ap- 
peared to be an unnecessary nuisance or annoyance in requiring annual 
renewal cards of those admitted to practice. He pointed out that there 
appeared to be considerable misconception and misunderstanding as 
to practice by non-lawyers before the Interstate Commerce Commission 
and that this might account in part for the proposals in the Gwynne 
bill, sponsored by sincere men in the American Bar Association. 

The President called on Mr. Carl McFarland, a distinguished mem- 
ber of the Practitioners Association, of Washington, D. C., and a 
prominent member of the American Bar Association. Mr. McFarland 
after pointing out that he is not an officer of the Administrative Law 
Section or a member of any of its committees or the Committee on Un- 
authorized Practice of the American Bar Association and that he is 
“not teo familiar’’ with the bill, said that he did not believe that any 
member of the American Bar Association ‘‘ would be interested in cut- 
ting off what you might call ‘grandfather’ rights’ and that he did not 
see why ‘‘this matter should not be clarified. I might say that I don’t 
think it ever will be clarified, unless the parties interested on the two 
sides can sit down and discuss the issues.”’ 

Mr. McFarland pointed out that in his opinion ‘‘The incentive 
for comprehensive legislation * * * comes from, first, the multiplicity 
of admissions required of attorneys, to which some attorneys object, 
and, secondly, it comes from what you might call ‘fly-by-night’ agen- 
cies which have been arising and disappearing in the last fifteen years. 
Some rather aggravated situations have arisen in such agencies as the 
Office of Price Administration and from various wartime controls and 
also from some of the new types of controls that are permanent.”’ 

_ He said further that he did not believe that the proposed legisla- 
tion was framed with the Interstate Commerce Commission in mind 
and pointed out that as a matter of fact this Commission like the Tax 
Court ‘‘has its own system and it is a well developed system.’’ He 
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pointed out that while the Interstate Commerce Commission apparently 
has a statute providing a legislative basis regulating admissions to 
practice, some agencies ‘‘conceive that they have no legislative basis 
for regulating their bar.’’ The problem appears to be, he said, how, in 
taking care of the other agencies, to make provision for the Interstate 
Commerce Commission. The American Bar Association, he thought 
would ‘‘ without a question * * * take the position that provisions of any 
type of legislation that were drawn in this field should remedy the lack, 
if any there be, in the disciplinary field quite as much with respect to 
lawyers as with respect to laymen.’’ In concluding his remarks Mr. 
McFarland said ‘‘that if there is anything that I can do to put your 
committees in touch with other committees, I don’t think they need any 
introduction, but if they do, I will be glad to do so. I am sure that some 
good would come of it.’’ 

The President expressed the appreciation of the Association to 
Mr. McFarland for his comments, his reasonable attitude, and his co- 
operative spirit. 

Chairman Aitchison spoke briefly on the desirability of greater 
unification of procedure before the administrative agencies. He also 
expressed the opinion that speedier action should be taken by the com- 
mittees of the Association in reporting as to the good conduct and repu- 
tation of applicants for admission to practice before the Commission. 
As to the examinations for non-lawyers conducted by the Commission, he 
said that it is a great burden to prepare these examinations and it is a 
considerable burden to mark the examination papers. He suggested 
that ‘‘it might be well for your committee to broaden the scope of ac- 
tivities and cooperate with us more in the matter of the preparations 
of these examinations and in the standards we observe.’’ 

The morning session adjourned for the luncheon in honor of Chair- 
man Aitchison. This luncheon has been previously described. 


Afternoon Session, September 29 


Two highly interesting addresses were delivered during the after- 
noon session of the Annual Meeting on September 29. One on ‘‘The 
Taft-Hartley Act and Labor Legislation Affecting Transportation’’ was 
by Mr. Daniel P. Loomis, Executive Director, Association of Western 
Railways. Following his address the members were invited to ask ques- 
tions, but the subject had been treated so exhaustively, none was asked. 

The second address was on ‘‘Labor and Rate Regulation,’’ and 
was delivered by Mr. Robert J. Bayer, Editor of the Traffic World. 
Both Mr. Bayer’s address and Mr. Loomis’ address are printed else- 
where in the JOURNAL. 

Before concluding the afternoon session, the report of the Legisla- 
tive Committee was presented by Mr. Harry C. Ames, its Chairman, and 
was approved. 

Following the afternoon session the members attended the Annual 
roar Dance in the Marine Dining Room of the Edgewater Beach 
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Morning Session, September 30 


In the morning session on September 30, the Association approved 
the report of the Secretary and the Executive Secretary presented by 
Colonel Hiltner and the report of the Membership Committee, also pre- 
sented by him in the absence of Mr. William R. Settgas, its Chairman. 

The Association also, after discussion, approved, with certain 
changes agreeable to its Chairman, the report of the Committee on Edu- 
vation for Practice, Mr. J. H. Tedrow being the Chairman. While the 
report originally recommended compiling a new manual on practice 
and procedure in the light of the Administrative Procedure Act, this 
recommendation was modified to provide for republication of the last 
manual, the supply of which has become exhausted. It was pointed out 
in this connection that the Administrative Procedure Act has hardly 
been in effect long enough to indicate what changes in practice and pro- 
eedure before the Commission would be brought about, and that there 
is considerable doubt as to whether there will be any important changes 
in the present rules of practice as the result of that act. The original 
report was supplemented by Mr. Tedrow to recommend that the time 
for holding examinations by the Commission for non-lawyer applicants 
should be changed from October and April to later months. After dis- 
cussion the recommendation was that the examination dates be changed 
to the latter part of June or the first of July and to the first part of 
February or sometime near the first of March, immediately after the 
close of the conventional college semesters. The report as thus modi- 
fied was approved. Mr. Arthur A. Arsham suggested that if and when 
the change is made the various colleges should be notified as soon as 
practicable. 

New officers. No additional nominations having been made, the 
Secretary, on motion duly made, was instructed to cast the unanimous 
ballot of the Association for the nominees of the Nominating Committee. 
Those elected are as follows: 


Mr. Harry C. Ames, President 
Mr. J. K. Hiltner, Secretary 
Mr. Charles E. Bell, Treasurer 
Mr. Henry E. Foley, Mr. Philip H. Porter, 
Vice-President, District No. 1 Vice-President, District No. 9 
Mr. Chester C. Thompson, Mr. Sam B. Short, 
Vice-President, District No. 3 Vice-President, District No. 11 
Mr. Henry W. Anderson, Mr. William W. Anderson, 
Vice-President, District No. 5. Vice-President, District No. 13 
Mr. William L. Grubbs, Mr. Albert E. Stephan, 
Vice-President, District No. 7 Vice-President, District No. 15 


The members of the Nominations Committee were the following, 
Mr. Harry G. Schad, Chairman, Mr. Richard R. Bongartz, Mr. Elmer 
B. Collins, Mr. Howard G. Freas, Mr. Robert W. Marshall, Mr. J. V. 
Norman, Mr. William G. Oliphant, Mr. A. H. Schwietert, and Mr. 
Dabney T. Waring. 
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Address by Mr. Sheppard 


Following the election of officers Mr. J. L. Sheppard, past Chair- 
man of the Chicago Chapter of the Association, expressed on behalf of 
the Association appreciation of the excellent work done by Mr. A. H. 
Schwietert, as chairman of the Luncheon Committee, Mr. E. F. Stecher 
as chairman of the Dinner Dance Committee, Mr. Paul Blanchard as 
chairman of the Committee on Golf, and Mr. E. J. Zoll, Jr., as chairman 
of the Publicity Committee. 

Mr. Sheppard then spoke on ‘‘The Functions of Local and Regional 
Chapters and Possibilities of Improvement.’’ It was unanimously 
agreed that his remarks should be published in the JournaL. This is 
being done. See infra. 

Following Mr. Sheppard’s address, the Association approved the 
report of the Special Committee on Practice before the Regulatory 
Bodies of the States and Federal Government, presented by Mr. Zoll. 

Mr. R. A. Ellison, Chairman of the Subcommittee on Practice be- 
fore State Regulatory Bodies, made an interesting report as to the 
work of the Subcommittee. There was considerable discussion of his 
report. Mr. Ellison amended his original report to provide for the ap- 
pointment of a subcommittee in each of the sixteen districts of the As- 
sociation with a chairman in each district and with members of the 
Subcommittee in every state in such district, the subchairman now 
provided for and the subcommittees in each state to be discontinued. 
The recommendation that the committees seek to establish within the 
several states uniform rules of practice before the State Regulatory 
Bodies was not passed. This action, however, left unaffected the pur- 
pose expressed in the report to seek repeal of any existing statute or 
rule which tends to restrict the practice of qualified persons before 
state regulatory bodies and to oppose the enactment of any legislation 
or the establishment of any rule which would restrict the practice of 
such persons before the state regulatory bodies. The report as thus 
amended was adopted. Appreciation of Mr. Ellison’s work and that 
of his subcommittee was expressed during the course of the discussion. 

Mr. Curry, the retiring President, then introduced Mr. Harry C. 
Ames, the new President, whose speech of acceptance is published else- 
where in the JOURNAL. 

There being no new business, the meeting adjourned. 


Golf Tournament 


On the afternoon of September 30, the golf tournament was held 
at the Evanston Country Club for the members of the Association. A 
handsome array of prizes was on hand. Mr. Paul Blanchard, Chairman 
of the Golf Committee and Mr. N. D. Belnap and Mr. C. R. Hillyer, the 
other members of the Committee, left no stone unturned to provide a 
highly enjoyable afternoon and dinner at the club. 

Mr. Blanchard’s interesting réport of the Golf Tournament follows: 

The convention closed with the annual golf tovrnament and dinner 
held this year, at the Evanston Golf Club, one of the oldest and finest 
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clubs in the Chicago area. The Association is deeply indebted to its 
four members who are also members of this golf club, through whom 
it was possible to hold the tournament in such fine surroundings,—Mr. 
C. R. Hillyer, Mr. Gail Gordon, Mr. Lee R. Cowles and Mr. J. H. 
Birmingham. 

Play started at 1:00 P. M. in intermittent sunshine and clouds 
with a chill breeze blowing over a course soggy from the drenching 
received the previous night. Under these conditions the large number 
of 420 to 440 yard par fours, and the 180-210 yard par threes offered 
a real challenge. Certain statistics of play illustrate the difficulties 
encountered. For example, the low ball of the almost forty players was 
exactly par,—70. Only three birdies were scored. On the four longest 
holes there was but one par scored the entire afternoon. 

Low gross for the day resulted in a tie between Eric Dallman, 
of the Blatz Brewing Company, Milwaukee, and E. F. Stecher of Stew- 
art Warner, Chicago. Both shot 85, but Dallman’s lower handicap 
(5) made him the 1947 champion with Stecher the automatic runner-up. 

The same conditions are reflected in the low gross scores turned in 
on the Par 5 and Par 3 holes. George Shafer (Weyerhaeuser, St. Paul) 
turned in a 23 on the four long holes beating a five way tie at 24. On 
the four short holes, J. B. Palmer (Texas and Pacific Ry.) sank the putt 
six others missed for a 15 and a win in that event. 

Low net honors went to Lee R. Cowles (Standard Oil Co. of In- 
diana) with a 90-19-71. Significantly there was not a low net score in 
the tournament below par. Second low net was won by J. H. Birm- 
ingham (General American Car Corp.) with 96-23-73, and Pittsburgh’s 
Lawrence Petersen’s 97-23-74 was good for third. Pittsburgh showed 
up again in the fourth low net when Frank Ryan turned in a 100-26-74. 

The new event, poker golf, as was intended, created many ludicrous 
situations. When the five poker holes were revealed, after play was 
completed, the high hands were three, each having three 7’s. But 
Arthur Bristol (Union Tank Car Lines) had a sparkling 9 as outside 
card, which made Earl Bryan’s (Wis. Pulp and Paper) outside 8 pass 
to second high hand. But Earl took second place away from C. H. 
Campbell, his outside 8 beating Campbell’s outside 6 by two strokes. 

Several contestants missed straights and full hands by a hair. Law- 
rence Petersen stepped to the par 5 eleventh tee with a 4, 5, 6 and 7 in 
the bag. But he miserably failed to take the 3 or the 8 required to make 
his straight. He had to be content with a pair of 6’s. Erle Zoll (Illi- 
nois Central Railroad) slipped badly on the tenth, taking a birdie 3, 
when a four or a five would have given him a full hand. Clair Hillyer 
presented a most tragic case. With three sixes on the first three holes, 
and with two chances for four of a kind. Clair fell down badly with 
a3 and a 4 on the two remaining holes. 

The chairman presented a most tragic ease. Knowing the holes 
before the play started, he breezed through the first four with a six on 
all four of them. But on the last poker hole, his putter failed him 
and he dropped a long one for a par four which ruined his card, and left 
only the consolation that he was not eligible for that event anyway, 
since he alone knew what the five holes were. 
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Harold E. Spencer (Illinois Central) and Gail R. Gordon (Con- 
tainer Corporation of America) were fortune’s favorites on the blind 
bogey. The first number drawn was Harold’s 121-38-83, with no ties. 
Gail was a stroke nearer the second number drawn than any other 
contestant. 

The great interest in, and the success of the tournament is very 
largely attributable to the generous donations made for prizes. The 
following prizes, or cash with which the prizes were purchased for 
the following events, were received from the following contributors : 


Low Gross EvENTs 

Low Gross—Poker Set—Barnard and Miller, Law Printers, 33 South 
Market St., Chicago. 

2nd Low Gross—Wool Zipper Jacket—Smith Bros. Inc., Printers, 434 
Blvd. of Allies, Pittsburgh. 

Low Gross, Par 5’s—Windbreaker—Warlick Printing Co. Inc., Dallas, 
Texas. 

Low Gross, Par 3’s—Windbreaker—St. Louis Law Printing Co., 415 N. 
8th St., St. Louis. 

Low Net EvENts 

Low Net—Radio—Gunthorp-Warren Printing Co., 210 W. Jackson, 
Chicago. 

2nd Low Net—Travelling Case—John S. Swift & Co., 17 N. Loomis St., 
Chicago. 

3rd Low Net—Wool Golf Shirt—Con P. Curran Printing Co., 102 S. 
8th St., St. Louis. 

4th Low Net—Pullover Sweater—Con P. Curran Co., St. Louis. 

5th Low Net—Wool-Rayon Shirt—St. Louis Law Printing Co., St. Louis. 

6th Low Net—Wool-Rayon Shirt—St. Louis Law Printing Co., St. Louis. 

7th Low Net—Gin Rummy Set—Warlick Printing Co., Inc., Dallas, 
Texas. 

8th Low Net—Gin Rummy Set—Warlick Printing Co., Inc., Dallas, 
Texas. 

9th Low Net—Set (4) Leather Club Hoods—Con P. Curran Printing 
Co., 102 S. 8th St., St. Louis. 

10th Low Net—Set (4) Leather Club Hoods—Smith Bros. Co., Inc., 
Pittsburgh, Pa. 

OTHER EVENTS 

High Poker Hand—10-lb. Canned Star Ham—Louisville Livestock Ex- 
change, Louisville, Kentucky. 

2nd High Poker Hand—9-lb. Canned Star Ham—Louisville Livestock 
Exchange, Louisville Kentucky. 

38rd High Poker Hand—12-lb. Reg. Star Ham—Stockyards Co., of 
Omaha, Omaha, Nebraska. 

Blind Bogey (lst)—Electrie Vibrator—Federal Lithographing Co., 
1529 7th St., Washington, D. C. 

Blind Bogey (2nd)—Golf Umbrella—Bar Press, Inc., 47 West St., 
New York. 


With the award of these prizes after a perfect roast beef dinner at 
the Evanston Club, the 1947 convention came to a close. 





The Address of Mr. John Temple Graves at The 
Eighteenth Annual Meeting of The Association 
of Interstate Commerce Commission 
Practitioners* 


Mr. Curry, Mr. Aitchison, ladies and gentlemen: I hope that when 
the pictures are taken outside after this luncheon I shall be permitted 
to come along, because I have been thinking that if I can just get my 
picture taken with these railroad presidents I shall have my credit es- 
tablished for the rest of my life. (laughter) 

It isn’t often that I think of my great-grandchildren, because I 
haven’t any yet, but I am thinking of them today. I am thinking, if and 
when they appear, I shall boast to them of this morning in September 
in 1947 when I was permitted to lift my voice before this cross section 
of the economy of the United States of America, its wisdom and its 
rolling stock. (Laughter) I shall tell them that Paul Neff was there and 
that he was respected in his profession from the Missouri to the Pacific 
and from the Atlantic to the Missouri. (Laughter) 

I shall tell them of that talk we heard Commissioner Aitchison make 
a moment ago. I shall tell them that the Chief Justice of American 
Commerce sat beside us and that he wore upon his sleeve thirty enormous 
service stripes and that he carried in his pocket, and to his great credit, 
much of the history of this land for the last thirty years. 

I congratulate you, gentlemen, on the witching hour you have 
selected for this eighteenth meeting. Exactly two years and one month 
after the close of World War I an era of price inflation, of enormously 
high prices, was ended with a buyers’ strike. Afterwards there was, as 
you remember a depression. 

Gentlemen, it is now exactly two years and one month since the close 
of World War II. We could afford the depression which followed the 
buyers’ strike of December, 1920. We could afford that little depression 
and even the big one which came later on, but we can’t afford a depres- 
sion now. 

They said that we broke the heart of the world in 1920 by not 
joining the League of Nations, but we break the neck of the world if we 
permit a depression, a real bitter depression, to come to this country 
now. Nothing speaks more of the delicacy and infinity of this economic 
system of ours, which has got to click from now on, than your practice, 
its wheels within wheels, its one thing leading to another, its million 
interdependencies and relationships. Because of that, some of us shudder 
a little when we discover that politicians once more go in for the old, 
old game of baiting the railroads of America. It is still a game at 


* This address was made at the luncheon on September 29 at the Edgewater 
Beach Hotel at Chicago. Mr. Graves is Editor of the Birmingham Post and is 
well known as a distinguished columnist, lecturer, and author. This address was 
delivered without notes and is here set forth as recorded by the official reporter. 
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which an enterprising politician can succeed, yes; but, gentlemen, it is 
a dangerous game today. 

The time has passed when Commodore Vanderbilt could say, if he 
ever did, ‘‘The public be damned.’’ But the time hasn’t come yet, and 
it will never come, when we ean say, ‘‘The railroads be damned.’’ 

There are too many unregulated monopolies in this country for our 
politicians to be picking now upon this regulated one, this natural one, 
this wounded one. We have learned nothing in these years if we haven’t 
learned that our free system isn’t free unless we oppose not only labor 
monopoly and government monopoly or totalitarianism, but also busi- 
ness monopoly. But we don’t successfully oppose business monopoly 
when we send bulls into china shops, when we send courts into this 
delicate field of transportation, when we undertake to do what we de- 
cided two years before we had anti-trust laws not to do. 

Two years before the anti-trust laws were launched we decided that 
the way to handle transportation was through regulation, through an 
Interstate Commerce Commission. In that sense we passed a Bulwinkle 
Bill before we passed a Sherman Law, and I sometimes think that it 
might never have been necessary to have undertaken a Reed-Bulwinkle 
Bill if my friend Ellis Arnall, Governor of Georgia, had not come so 
late to the team of Southern governors and that the only way he could 
earry the ball and be full-back in their perennial Southern freight rate 
issue was to make an end run to the Supreme Court while they were 
left charging the Interstate Commerce Commission. (Laughter) He 
needs to be told that he is out of bounds, that it doesn’t make sense to 
have the railroads regulated as a natural monopoly and at the same time 
hold them subject to laws against monopoly. 

Some of us in the Southern states consider the great freight rate 
victory to have been one for our part of the country, but we realize that 
most of the things on which we have had our rates lowered are on things 
which we don’t make. (Laughter) Whereas we are in danger perhaps of 
having our freight rates raised to equalize them on things that we do 
make. Some of us are wondering if that freight rate victory isn’t like 
a success in getting a lower rate on snowballs in Hades at the expense 
of a higher rate on hot rock. (Laughter) 

This isn’t a time when we can make this country perfect. This 
isn’t a time when we can safely go in for things which are going to 
confuse, to divide, and to interrupt the great task of making the economy 
of the United States click in the face of the threat across the sea. 

Gentlemen, it is absurd for us to say, for any of our humanitarians 
or liberals to say that we can’t face the world with our democracy as 
it is. Add every violence, discrimination, intolerance, injustice between 
races, religions, and classes and this country is still heaven on earth 
compared to any other. Convict us of every limitation, political, social 
and economic, of which we have been accused and we still are the light 
of the world against Russia’s shadow, and the driven people across the 
sea know it. They are not meticulous about whether we have crossed 
the last ‘‘t’’ or dotted the last ‘‘i’’ of our democratic institution. In 
their darkness our lights are dazzling. 
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I am for reform! I am for liberalism! I am for labor! I am for 
the classes! But I am for thé United States of America at the time 
when nothing in the world compares with the importance of a going 
and growing economic concern. And why? Because the hope of this 
world has come to be suddenly recognized overnight at the click of an 
atomic bomb that American democracy, and democracy alone can be 
trusted not to make aggressive warfare. 

It isn’t an answer now. It is a limitation, a handicap, but at long 
last, democracy is the hope of this world. 

Have you thought how comfortable we could be this afternoon on 
this planet if Russia were a democracy? If Stalin had to face a first 
Tuesday after a first Monday when his party might be voted out of 
power? If Stalin had us newspaper men running loose over his land 
saying what we pleased, telling what we saw? If Stalin had a Dr. Gal- 
lupski telling everybody, every week, what everybody thinks about 
everything? If Stalin had a Henry Wallace coming and going, in and 
out of the government, doing good, doing bad, making peace, making 
war, doing good, doing bad, killing little pigs, finding bottles of milk for 
Hottentots, getting lost in strange religions, crossing American Straw- 
berries and Russian strawberries and then crossing the crossed berries 
with world peace? (Laughter) How comfortable we would be! (Laugh- 
ter) With all of the irritations, that would mean Russia was a democ- 
racy, and democracies don’t make aggressive warfare. 

Well, what shall we do? Collect all of the atomic bombs that we 
have manufactured and go over there and drop them on Moscow in a 
crusade to impose democracy on Russia? Of course not. Absurd! And 
even if it were not absurd, we wouldn’t do it. We wouldn’t drop 
an atomic bomb on Moscow tomorrow morning even if we know 
that unless we did Moscow would drop atomic bombs five years 
from now on Boston, New York, Chicago, San Francisco, and Washing- 
ton. We are too humane. We are too sentimental. We are too Christ- 
ian. We are too democratic. 

I dreamed the other night that we had come actually to this di- 
lemma, that we had discovered that Russia was crammed through with 
atomic weapons and planned to strike twenty-four American cities 
simultaneously within a fortnight, and even then I dreamed that neither 
our President, nor our Congress, nor our people could be persuaded to 
go in for the enormous inhumanity of striking Moscow with an atomic 
bomb. It was funny, but I dreamed that the way we came out of this 
dilemma was like this. We made Miss Dorothy Thompson President of 
the United States with full war powers, and Miss Thompson, with her 
feminine realism, with her cool humanitarianism, and blessed with 
the anesthetic of her dramatic sense, dropped the bomb. (Laughter) 

Gentlemen, I am here to say that I don’t know the answer to this, 
of course. God knows who does! I am here to say that this is the time 
for appreciating our institutions, our democratic free way, our freedom 
of enterprise, for understanding that it is the hope of this world, for 
knowing that it is incompatible with communism, incompatible with 
controlled economy, for knowing that we do have a communist menace 
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in this country when we didn’t as we made ourselves so silly about it in 
1919 and 1920 and that the communist menace this time is the honest, 
mistaken philosopher who has become so enured through these years 
of depression and war to controlled economy that he doesn’t realize 
that it is incompatible with freedom and that his sympathy is failing 
to be alert, making him the soft underbelly of American democracy for 
communistie attack. 

We have got to know this, too, about democracy, that what we voted 
for last November was a magnificent American proposition that man can 
be free and also be fed, that no matter what the cynics and the Old 
Guard say there can be a decent standard of living in this country of 
infinite productive capacity, and that no matter what the Socialists and 
Perpetual New Dealers say, there can be liberty with this living. 

With such a vote in such a country we put ourselves on the spot. 
Some of you gentlemen may feel that the election of last November was 
a Republican victory, but I live in a state where there is no such thing 
as a Republican, gentlemen, and we know it wasn’t that. 

Back in 1928 you will remember a number of Southern states voted 
for the Republican nominee, Herbert Hoover, against Al Smith, but my 
friend Don Ewing down in Texas will tell you, whenever that painful 
episode is recalled, that Texas didn’t go Republican in 1928—Texas went 
Baptist! (Laughter) 

In somewhat that same way, gentlemen, this country didn’t go 
Republican last November. This country went American; it voted for 
the magnificent proposition ; it voted to go free, and that is in the tra- 
dition of both great parties—free of totalitarianism at home and abroad 
—business and government and labor free of controlled economy, wheth- 
er the control is exercised by a man in overalls, a business collar or a 
bureaucrat’s sack. We voted ourselves free and in doing so we voted 
ourselves into the tightest spot human beings have occupied in the 
history of this universe, being free with the atomic bomb in the world. 
We can succeed only if we can succeed in traits of character that must 
go with being free. 

Hitler said that freedom wouldn’t work, that democracy was im- 
practical, that people didn’t have the character to make it work. We 
licked him on the battlefield, but we have yet to make sure that his 
ghost doesn’t preside. We can do it only with the recovery of traits 
of character loved long since and lost awhile in this land, especially 
among our businessmen. You who represent them here, we have been 
losing character in this country. We have been losing the capacity for 
free enterprise, the fitness for the free, the spirit of the enterprise. 

Sometimes as I consider the low spirit with which we are going 
about these difficult times, I wonder if we haven’t been spiritually 
sterilized by the atomic bombs that have fallen. We have forgotten the 
great adventures with which we employed free enterprise. We must 
remember that spirit. 

In our adventures in railroading across the parchment of the land 


we wrote with hissing pens the autograph of industry, the manuscript 
of men. 
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Coal—we have dug up the smothered vegetables of time, made fuel 
for a billion flames, by-products for a thousand industries. 

Petroleum—we have tapped the subterranean rocks for gold, liquid 
gold, petroleum! Its glistening bright cylinder is moving the world, 
commanding all the time and space, riding the earth and the air and 
the sea. 

Natural gas—we have made a public utility of the wild spirit of the 
universe; caught the earth’s own breath and turned it into the finest 
flame known to man. 

Steel—we have taken the old mud of the Messabi and turned it into 
eylinders, rails, wheels, piston rods, and cutting edges for civilization 
and time. 

And that great new industry, art, profession, commerce of our 
century, aviation—to ride up to the heavens with the navies of the air, 
to cancel gravity with speed, to kiss the white shoulders of the clouds 
and cut the wind in two has been to know all the glory of marriage to the 
sky. 

We have got to remember that spirit of free enterprise as well as 
the law of the thing and the votes. It is a part of this character that 
has got to come back to America if American economy is going to click. 
The character to spend and spend, yes, and to save and save; to under- 
take our responsibilities abroad; to insist upon being free at home; to 
be taxed if need be, but to demand that the tax money be spent where it 
is supposed to be spent; to do without meat if we are asked to do with- 
out; and always, always to be willing to gamble upon the United States 
of America. 

I am not pious, gentlemen. I am a newspaper man, and we news- 
paper men, as you know, are all wicked, wicked fellows. But I am a 
faithful reporter and I have been over great areas of this country since 
the war, and it is my faithful report that we will not get this spirit back 
among us, the confidence, the faith, the character, unless somehow we 
ean bring religion back to us as a seven day a week force in our lives. 

They say it can’t be done. It can’t be done unless our religious 
leaders, themselves, take new points of view; it can’t be done if they 
insist upon every letter of difference between creeds and denominations 
about this point and that point that mean much to them but little to 
their congregation and nothing to the millions who may be waiting at 
the doors of their churches. 

We will not get religion back either if so many of our men of 
God, our religious leaders, insist upon taking sides, and Leftist sides at 
that, on mundane questions with which they have nothing to do, ques- 
tions which define fear in American citizens; if so many insist upon 
telling us that God is on the side of organized labor and is against the 
rest of us; if so many of them insist upon telling us that the way to do 
good is to do it by passing a law and not just to do it; if so many of 
them insist that the profit motive is wicked, that controlled economy is 
God’s way ; of free enterprise the devil’s; if so many of them, gentlemen, 
persuade us and would have us believe that the angels in heaven have 
left wings only. (Laughter) But they say even then that we can’t 


get religion. They say we know too much; we are too experienced and 
Wise. 
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They say that the religious feeling which came back to all of us 
a few months ago when the war was going was ‘‘fox-hole religion ;’’ 
that it always comes in war and leaves when the war is over; that we 
had ‘‘fox-hole religion’’ in the First World War and look how we 
forgot it and look how we will be forgetting now. 

Well, gentlemen, something has happened this time; something 
has put us in a fox-hole—power! That level saucer which was a place 
in New Mexico, those mushroom clouds over Hiroshima and Nagasaki, 
those weird noises we heard last summer a year ago over the radio from 
Bikini have put into the minds of us a picture of such harsh and awful 
material power that our minds can’t take it. We just can’t think in 
such terms. This same atomic phenomenon is telling us of something 
else, telling us of an edge, a dim edge, a limit to science, and there is a 
limit to science. And science knows it. There is a place where physics 
turns to metaphysics, and mathematics touches God. 

I thought of that last winter when that plane, flown by young De- 
Haviland in England, suddenly disappeared, disintegrated in the air. 
Our people are experimenting with the hope of exceeding supersonic 
speeds, and when we do, it will be easy to go 2,000 miles an hour, but 
what about 3,000? What about 10,000? What about the speed of light? 
There is a limit. There is a place where physics turns to metaphysics, 
and mathematics touches God. 

Have you considered that Einstein can project his formulas mil- 
lions of light years out into the universe, but he doesn’t know what is 
beyond all the western stars? He can project his formulas backwards 
and forwards, through eons of ages, but he doesn’t know what time it 
is right now. 

Have you considered that the biggest thing in the world has been 
made with the littlest thing in the world—atomic power with the atom? 
That tells me that size doesn’t amount to much any more. Have you 
thought that old Einstein’s equation by coming true has come to have 
the weight of a verse in the Holy Bible? You can blow all matter to 
hell or something else untouchable or invisible called ‘‘energy.’’ That 
says matter doesn’t amount to much any more. 

These things do suggest, gentlemen, dimly, I know—but it is a dim 
thing we are talking about—that there is a spark in you and me with 
more reality about it and more authority than in plutonium and uran- 
ium—the spirit of free men, the spirit of man that goes on wanting to be 
free and educated and happy, that goes on loving and fighting and hat- 
ing and getting through things or getting around things and never say- 
ing die. There is a spark which can leap all explosions and will lead 
us to God. 

It is the syllogism of the world, and it sums up to this, that the 
hope of peace on earth is democracy, because democracies don’t make 
war; that you can’t have democracy without not only political liberty 
but the economic liberty we call freedom of enterprise; and that you 
can’t have free enterprise just by voting Republican, just by putting 
bureaucrats out; that you can’t have free enterprise without character, 
without people who are fit for the free democracy and full of the enter- 
prise. Thank you, gentlemen. (Audience arose and applauded.) 





The Address of Mr. P. J. Neff, Chief Executive 
Officer, Missouri Pacific Lines* 


Mr. Curry, Mr. Aitchison, members of the Association and guests: 

It is indeed a privilege to be here today and pay my personal re- 
spects and those of the railroad industry to your honored guest, Mr. 
Clyde B. Aitchison, who next month starts his 3lst year as a Com- 
missioner. We all owe him a great debt of gratitude for his patience in 
listening to all kinds of transportation problems and his fine judgment 
and fairness in their solving. 

His record began in Clinton, Iowa, on February 22, 1875. In his 
youth, he made rapid progress as a student. He received his B.S. De- 
gree when he was only 18 years of age. Upon reaching his majority, he 
was admitted to the Bar of Iowa in 1896 and practiced law at Council 
Bluffs until 1903 when, apparently heeding the call ‘‘Go West, Young 
Man’”’ he went to Portland, Oregon. 

He is one of the joint authors of the Oregon Railroad Commission 
Bill and author of the Oregon Public Service Commission Act. He 
served with the Oregon Commission, commencing with 1908, and was 
made its Chairman in 1911. President Wilson appointed him a mem- 
ber of the Interstate Commerce Commission in 1917, in which capacity 
he served longer than any other member and none has served with 
more distinction. 

With his legal background, his experienee in writing laws affecting 
publie service institutions, and his long service with the Commission in 
administering the law, there is, I am sure, no man in America better 
fitted by training, experience or by natural ability than your dis- 
tinguished guest. 

His biographer says that when presiding as Chairman he has made 
it a rule to allow one minute for a practitioner to recover from the chill 
caused by the dread of addressing the Commission. I looked in vain 
for any reference to a similar breathing spell for a railroad witness but 
I know from some brief experience that he is most considerate of all 
witnesses. 

He is one of the best authorities in America on points decided by the 
Supreme Court as well as the Interstate Commerce Commission itself 
relating to regulation of common carriers. His manuscript known as 
“Interstate Commerce Acts Annotated’’ will ever stand as a monument 
to his ability and industry. The Commissioner has also found time to 
write many songs and for a number of years was conductor of the In- 
terstate Male Chorus which, during its existence, appeared on Nation- 
wide broadcasts and before Presidents at the White House. On behalf 
of the railroad industry, let me assure you, Mr. Aitchison, that we are 
grateful that you have been on the Commission for these many years 


* This address was made at the luncheon on September 29 at the Eighteenth 
Annual Meeting of the Association of Interstate Commerce Commission Practi- 
tioners in Chicago. 
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and that our Country has been blessed with a man of your high integrity 
and ability to serve as one of the principal judges of what is fair and 
right for the transportation industry. May you continue to enjoy good 
health, for we need your services in guiding our industry thru the most 
troublesome time in America’s history. 

Federal regulation of our railroads is now more than half a century 
old, and some of the state regulatory laws go back even further. Reg- 
ulation began as a result of a multitude of causes, mostly inherent in 
the commercial practices of the decades which followed the War between 
the States. Railroads were the principal organized business of the time. 
They were looked upon as a monopoly and some of them, doubtless, acted 
as if they thought they were. Railroad rates were looked upon as too 
high. 

And so multiplied resentments against grievances, real and fancied, 
led up to the passage of the Interstate Commerce Act of 1887. The act 
itself laid down broad general standards—that rates should be ‘‘ just and 
reasonable, that they should be applied to all alike without rebates or 
discriminations as among persons, places or products, that they should 
be neither preferential nor prejudicial and that they should be published 
and adhered to as published. The powers exercised in the Act are those 
over ‘‘commerce among the several states’’ conferred upon Congress by 
the Constitution. The Agency set up by Congress for the administration 
of the Act is the Interstate Commerce Commission, a body which, in 
its more than half century existence, has consistently been entrusted 
with broader powers and larger duties. 

In 1906, the Commission was given the power to set maximum rates 
above which the railroads could not go. In 1910 it was given power to 
suspend proposed rates for investigation and decision of their reasonable- 
ness. In 1920, it was given power to fix minimum rates below which 
railroads could not go. In 1935, powers similar to those which the Com- 
mission had long exercised over railroads, were extended to the rates, 
charges and practices of motor carriers operating for hire. In 1940, in 
a limited way, power was given to regulate certain types of domestic 
water carriers for hire. 

In my opinion, and I am sure in yours also, the Commissioners 
have, without exception, exerted their best efforts to accomplish the 
purposes for which the Commission was created and in all of its 50 
years the administration has always been of the highest order. 

Beginning with the First War, there has been another side to the 
railroad situation over which neither the Interstate Commerce Commis- 
sion nor the carriers themselves have any appreciable control. I am re- 
ferring particularly to the regulation of some of the expenses of the 
carriers. First, there is always with us the tax man and, on the rail- 
roads, he may appear in any one of about 150 different ways, including 
the Crosser Bill which was one of the most discriminatory pieces of tax 
legislation ever written by a Congress of the United States. Another 
form of regulating the expenses of the railroads is thru the Railway 
Labor Act, which provides means of fastening almost any kind of labor 
costs on the carriers without the possibility of appealing to the courts 
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either respecting the fairness of decisions or for means of obtaining the 
where-with-all to meet additional expenses. 

While I wish it were in the Transportation Act that the Commis- 
sion should be required to grant an increase in railroad rates each time 
there is an increase in railroad expenses, it does not seem to me that 
there is any such provision in the act, unless it be by implication. 

This situation is wrong in principle because, if wage costs are in- 
ereased, regardless of the industry’s ability to pay, by an agency of 
the Government or by the President, a commensurate increase in charges 
should be authorized to become effective simultaneously. No wage board 
has yet considered the ability of industry to pay as having any con- 
trolling hand in their deliberations. In the railroad industry, the buck 
eventually gets passed back to the Interstate Commerce Commission, 
leaving to it the unhappy position of having industry on their necks 
because of granting increased rates, or having the railroad investors on 
their necks because of inadequate return. 

It would seem that one body should have the entire responsibility 
respecting both wages and rates in a Government regulated industry, or 
else there should be a mandatory provision in the Transportation Act 
requiring that any wage increase shall be automatically followed by the 
necessary off-setting rate increase so as to at all times enable the carriers 
to have a fairly uniform return on their invested capital. 

What happened in 1946 will serve to illustrate the point. You wili 
recall that railroad employes were awarded a 16% cents per hour in- 
erease in April with a retroactive effective date to January 1, 1946, and 
on May 25 the President granted the employes an additional 214 cents 
per hour effective May 22 in order to settle the railroad strike. The 
question of whether these settlements respecting labor were reasonable or 
unreasonable is not the point. I am discussing merely the fact that 
there was a retroactive expense beyond the control of the carriers and 
that there is nothing in the law which makes it possible for the Commis- 
sion to grant a retroactive rate increase permitting the carriers to go 
back and collect such an increase from their shippers. While, of course, 
the Commissioners as practical men have what you term judicial knowl- 
edge of the fact that the carriers’ expenses have been vastly increased, 
there is likewise an obligation on their part to hear all parties when a 
general increase is under consideration. This, of course, takes a substan- 
tial amount of time and frequently hearings in many places,—so that, 
under the present law, there is an inescapable loss of time and irrecover- 
able expense on the part of the railroads in the gap between retroactive 
wage increases and prospective rate increases. 

Most industries who have had expenses increased immediately fol- 
low with an increase in the price of their products but, under the di- 
vided authority laws of this country, the railroad industry is not so 
fortunately placed. With all reasonable speed, it took the railroads a 
full vear to get relief from the wage awards of 1946. Only the con- 
tinuance of a maximum peace time traffic enabled most of the lines to 
survive the year without great losses. 








I. C. C. PRACTITIONERS’ JOURNAL 





In 1947, we are going thru a similar cycle except, in this case, the 
wage award was made practically on the date of the decision so that the 
gap has been narrowed some between the time of the award and the 
time when the Commission can reach its decision respecting an increase 
in rates. 

Is it not obvious that either the Railway Labor Act or the Trans- 
portation Act needs revision or combining for the purpose of stabilizing 
the railroad economic position. 

As practitioners, you gentlemen are all interested in some phase of 
transportation, either representing some branch of the industry or the 
shippers and travellers who furnish the transportation industry with 
its revenue. Most of you, I suspect, are frequently on the opposite side 
of the table from the men who represent the transportation industry, but 
as good Americans I am sure you are interested in the national pros- 
perity. Has it occurred to you with sufficient force that there cannot be 
a prosperous America without prosperous transportation systems on 
which America must in the end depend for adequate transportation 
service? The railroad industry today is probably faced with the greatest 
problem of its existence in converting the public to what seems to us 
to be a very apparent fact that there must be a liberalization of the treat- 
ment of American Railroads if they are to continue to be operated as 
private enterprises. This is the only country in the world where rail- 
roads are still classed as free enterprise. 

Let’s grant that some of the forefathers sinned half a century ago 
by constructing railroads into territories which would not support them 
or by unnecessary duplication of lines, or by ill-advised schemes of fi- 
nancing or whatever their sins may have been. Anyone who is familiar 
with the railroad history of the past 50 years knows that in practically 
all cases the well known wringer has squeezed out all of the financial 
sins and there is very little, if amy, unnecessary main line mileage in 
the United States today and the country has in fact grown up to most 
of the dreams of the forefathers. 

When Congress passed the Transportation Act of 1920, it was gen- 
erally recognized that the railroads needed relief and an adequate re- 
turn, and this rate was initially fixed at 544 or in some cases 6 percent. 
While I believe that was a mandatory provision of the Act at the time, 
the Act was later amended so that it failed to prescribe what an ade- 
quate return should be and we in the industry think it has been much 
too low and that it is too low at any time when it is less than 6 percent. 
I suspect that there are very few of you here representing industry whose 
clients would be at all satisfied with a return even as small as 6 percent. 

According to the best information I have, other public utilities earn 
approximately 9 percent and commercial enterprises generally from 12 
percent to 22 percent. I recall some figures submitted in the recent 
rate hearing to the effect that there are only three industries which 
might be called as of national importance in the United States which 
earn a smaller return than the railroads. Am sure that you as prac- 
titioners know that the Supreme Court said 614 percent was a fair re- 
turn to pipe lines. Am asking you therefore if you think it contributes 
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to the national prosperity for the railroads to earn only, we will say, 
3 percent with the consequent financial instability, lack of purchasing 
power, and a constant national problem. 

Would your own clients not be justified in saying that the railroads 
should have a more adequate return and one commensurate with the 
magnitude of the enterprise and its effect on the national economy? 
Would they not also be justified in the promotion of some revision of 
the laws of this country which would put a few barriers in the spiral of 
increased wages and increased rates? Certainly the railroads do not 
want to be a party to putting pressure on the Interstate Commerce Com- 
mission to keep increasing rates to pay increased wages authorized by 
another governmental body. In that situation, I am sure we are all 
on common meeting ground. 

I have only one other point to make and that is the importance of 
financially strong railroads in the future American economy. America 
is still young and it is not too much to expect that in the next ten years 
the railroads will need to spend 10 billion dollars just as they spent 
a similar sum in the ten years following World War I. Perhaps the 
amount will be even greater now because many of the new railroad 
economies and improvements can only be made by what seems to be 
vast expenditures of money. The highest World War I price for a 
new locomotive was about $100,000 as compared with about $400,000 
for a modern diesel locomotive. Passenger train cars which cost $15,000 
after World War I cost $100,000 and more after World War IT. 300,- 
000 additional freight cars are needed to replace worn out cars and in part 
to furnish an adequate supply on the new American principle of work- 
ing only five days per week. These cars alone will cost more than one 
billion dollars. 

To continue a modernization program such as seems to be necessary 
will require financially strong railroads and the money should come from 
the earnings of the properties. There is no such money available from 
a3 percent return, nor any excess amount available should the return be 
6 percent. 

The railroads of the country and their associated and allied indus- 
tries, many of whom you represent, constitute 8 percent or better of the 
national economy,—or, at the present rate, we will say about 16 billion 
dollars annually. Is it not apparent that if 8 percent of the national 
economy is depressed that it might easily be the atomic bomb which 
would disrupt the whole economy? I personally believe that the de- 
pression of the 30’s was in no small measure due to the inability of the 
railroads to get back on their feet. Much of that inability was due to 
unregulated competition which existed in that era and in the eyes of 
the railroads made it impracticable to haul their traffic at higher rates. 
That experience should have pointed out, however, the fallacy of sub- 
Sidies, it should point out the fallacy of divided controls and always, 
it seems to me, that it should point out the necessity of financially pro- 
tecting the greatest single industry in America. 

We are now stock piling critical materials in anticipation of some 
future trouble—I know not what—granting billions of dollars of relief 
to foreign countries, granting subsidies at home to agriculture and 
others—all in an effort to create stabilized world or domestic conditions. 
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My plea is that the railroads of this country on which the country 
must depend in times of peace as well as in times of war, must have 
their situation stabilized, not by government subsidies but merely thru 
the process of having an adequate return so that they may provide you 
with modern, dependable and economical transportation. It seems to 
me that is a small price to pay in order that this country may continue 
to have the finest railroads in the world. 

Thank you. 





Some Important Developments in Motor Truck 
Transportation* 


By Mr. Rouanp M. Rice 
General Counsel, American Trucking Associations, Inc. 


From the viewpoint of shippers and receivers of freight, one of the 
biggest assets of the trucking industry is its small-business nature. 
This very fact also is a liability in some ways, because it affects the 
thinking of everyone connected with the industry—even those whose 
connection is indirect. When we think of a railroad, our mind’s eye 
sees a long train of cars, capable of carrying hundreds of passengers 
or thousands of tons of freight. Or we see a railroad depot and its 
freight yard, with switch engines puffing back and forth, long trains 
of freight cars being made up, passenger trains coming in or leaving— 
a colossus of transportation, concentrated in a single area. That’s 
where we must go to catch our train and, in the process, we see a big 
cross-section of the railroad industry. We know it is big business be- 
cause we see the volume of passenger and freight traffic that flows 
through that single terminal. 

When we think about water carriers or the air lines, the same pic- 
ture enters our mind. We see the huge passenger liners or freighters 
that ply our rivers and lakes and the oceans, and we see the busy ports 
they utilize. We see the air terminals where the traffic for an entire 
city is concentrated. Here in Chicago, for example, the Municipal Air- 
port is the local terminus for all commercial air traffic entering or leav- 
ing the city. And Chicago is the second largest city in the country. 
New York City and Los Angeles each use two airports but virtually 
every Other city in the country, regardless of its size, is served by a 
single airport. And the thousands of passengers who use these facili- 
ties see a concentration of activity. 

Now, let’s stop for a minute and try to get a mental picture of the 
trucking industry. What we see is a truck or a comparatively small 
terminal, or perhaps a succession of different types of trucks. That, 
actually, is the correct picture because the trucking industry is made of 
many different types of vehicles, each performing a different, specialized 
service and operating out of dozens of terminals in every city, many of 
them widely separated. 

The United States boasts far more than half of all the world’s 
trucks. We now have nearly six and a half million trucks in operation 
in this country. But what does that figure, standing by itself, mean to 
any of us? We can compare it with the 4,876,000 trucks this country 
had in 1941, before the war stopped civilian production; or with the 
300,000 or less that we had when we entered the first World War in 
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1917—just thirty years ago. Or we could use the word-picture drawn 
by the agile brain of a mathematician, who found that six million trucks, 
placed bumper to bumper, would reach across the United States from 
Los Angeles to New York, on across the Atlantic Ocean (if that were 
possible) and the continent of Europe, through Moscow and on into 
Siberia—and beyond. Or we could compare the total truck fleet with 
all the city buses, the school buses and inter-city buses in this country, 
which total about 160,000. 

Still, we don’t get a full realization of the size and importance of 
America’s trucking industry, simply because it is primarily a business 
of individuals, rather than big corporations; an industry made up of 
many variations of a single activity. As an industry, the truck fleet 
hauls general commodities, just as the rallroads do. But actually, there 
are just as many specialized types of trucks as there are specialized 
hauling jobs to be done. 

If that serves as a handicap to our appraisal of the industry’s im- 
portance, it is, at the same time, the industry’s greatest strength. The 
personalized service that trucks offer to shippers is an advantage that 
competing forms of transportation are not physically capable of match- 
ing. If you have ever watched a train of freight cars being made up, 
you will know what I mean. As each car is loaded, it is pulled out to 
a siding and spotted in its special place in a long line of cars. It isa 
gradual, costly and time-consuming process. 

Now, through the eyes of a dispatcher, watch a motor truck fleet 
go through the same process. When loading of truck number one is 
finished, it rolls out of the yard, to the highway and on to its desti- 
nation, while truck number two is being loaded. It doesn’t stand in a 
parking lot while a hundred or more other trucks are loaded and 
readied for the road. 

Here are two fine examples to illustrate this point and, at the same 
time, show one of the big differences between rail and truck service. 

At harvest time in our far-reaching grain fields, the farmers get 
their crops in and eall for freight cars. They do no warehousing of their 
big crop—the railroads do it for them, in box cars, which are spotted on 
sidings all over the countryside until locomotives can be sent out to 
begin lining them up into trains. 

There is another industry that does no warehousing for a different 
reason. In New York City’s crowded garment district, working space 
is at a premium, so the suit and dress makers open their factory doors in 
the morning to a completely empty plant. But by the time the workers 
have arrived, the goods they are to work with have come in from the 
textile plants in the Carolinas on overnight truck runs timed to match 
the opening of the New York factories. 

By nightfall, the cutting and sewing is finished; the bolts of ma- 
terial are evening gowns and street dresses and suits and coats. Again, 
the trucks get busy and the finished garments are loaded out. The plant 
is cleared for the next day’s work—and the latest fashions shown one 
day on Fifth Avenue for the first time, are on display in stores hun- 
dreds of miles away by the following day. 
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No warehousing—no delay in transit. The raw material and the 
finshed product move direct from producer to manufacturer to store 
counter. And when a sale is made, a truck takes the garment from the 
store’s shipping dock direct to the buyer’s home. 

This kind of flexibility or maneuverability—the capacity that every 
truck has to stand up on its own tires and do a complete transportation 
job all by itself—is one of the principal reasons for the trucking in- 
dustry ’s phenomenal growth. 

Another factor is the specialized type of service that motor carriers 
offer—a transportation service that often is hand-cut to the measure- 
ments of one shipper. Contract carriers, for example, frequently con- 
eentrate all their business efforts for the benefit of a single type of ship- 
per. Film carriers are a good example. The drivers carry theater keys 
and go into a theater at off-hours when the house is dark, delivering the 
next day’s film and picking up the one that was used the night before. 

The flexibility of motor trucks is demonstrated most aptly in emer- 
gencies. The recent Texas City disaster is a good example. Trucks of 
all types—Army, Red Cross and privately owned vehicles—rushed aid 
to the stricken city on a moment’s notice. 

The war in Europe is another fine example. Shortly after the 
invasion of France our armies set up what became known as the Red 
Ball Express. In the first 26 days of its operation, Red Ball delivered 
more than 200,000 tons of military supplies to the front lines. Even af- 
ter the rail lines were patched up and put into service, motor trucks 
made the final delivery over roads deeply pitted by artillery fire or 
aerial bombing and strafing, and often where there were no roads at all. 

Some idea of the trucking industry’s phenomenal growth can be 
found in the number of Class I motor carriers—those with an annual 
revenue of $100,000 or more—which has increased from 1,030 in 1938, 
the first year of reporting to the Interstate Commerce Commission, to 
2,150 last year. Nearly 12 per cent of these carriers have gross reve- 
nues of one million dollars or more each year. 

We do not feel, however, that this marks a trend toward bigness of 
individual lines through purchase of competing lines or through con- 
solidations. Instead, it is one of various indications of natural growth 
of the carriers individually and of the industry as a whole. There has 
been a shifting of operating rights from one line to another with in- 
ereased efficiency of both lines as the ultimate objective. 

Consolidations among motor carriers have continued since enact- 
ment of the law. While more than 80,000 applications were originally 
filed it is not correct to say that the 23,000 motor carriers today rep- 
resent the lineal descendants of the 80,000 applicants. As a matter of fact 
many thousands of those applications were withdrawn or dismissed for 
good cause when it was found that the Commission possessed no juris- 
diction over the operations. Thousands of them were in purely local 
commerce. It is true, however, that there has been a tendency to con- 
solidate, as the records of the Commission will prove, and the process is 
a continuing one. Much of it, however, relates to the ‘‘filling out’’ of 
operating righi;:, making the various parts complementary one to an- 
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other, and permitting the carrier to provide a better service to his 
shippers. Large scale consolidations have not taken place although 
there have been a few exceptions. The principle of personalized service 
is still tremendously important in the minds of shippers and is treated 
as a lodestar by the carriers themselves... Further, it is the thought of 
many carriers that relatively small size lends itself to more intimate and 
more efficient management on the part of the individual owner, pre- 
serves the flexibility inherent in the motor vehicle and permits better 
operational and financial controls. That the industry is still one of small 
units is attested by the fact that out of 23,000 motor carriers of prop- 
erty subject to the Interstate Commerce Act, 92 per cent operate less 
than ten trucks; 56 per cent operate from one to three trucks, and 
44 per cent have only one or two trucks. Only about 2,100 carriers— 
less than ten per cent of the total—have annual gross revenues of 
¢100,000 or more. 

One good indication of the natural growth lies in ton-mile figures 
for private and for-hire vehicles. In 1925, the industry operated eleven 
and a half billion ton miles in intercity traffic. The total now is fifty 
billion ton miles and it is still going up. 

Another good indication can be found in truckloading figures for 
the for-hire carriers: Truckloadings have been higher in every month 
so far this year than in the corresponding month for any previous year, 
and there are strong indications that loadings for the full year will 
establish an all-time record, exceeding even the war-time peak of 1943. 

Contributing to this amazing post-war growth has been the high 
rate of new truck production, both in 1946 and so far this year. Ata 
time when labor difficulties and shortages of steel and other essential 
materials *were expected to hold production to low levels—just as these 
same factors did for other products and particularly for automobiles— 
the truck manufacturers broke all of their previous production records. 
In 1946, they turned out 938,000 new vehicles, whereas the previous 
civilian peak, reached in 1937, was 873,000. And this year, they have 
made 770,740 trucks in the first seven months and are producing at the 
record rate of 1,200,000 for the full year. 

By contrast, automobile production has lagged behind pre-war totals 
and far behind the ambitious goals that the automobile makers set for 
themselves so as to catch up with their market. There still are shortages, 
too, in freight cars and in the steel for their production after two years 
of peace, and the same situation is true in many lines besides trans- 
portation. 

Shortages continue, too, in the light and medium truck classes, but 
in the heavier categories, the makers are rapidly catching up with their 
market. Several of these companies are stepping up their sales activity. 
indicating they are moving into a buyer’s market. Trailer manufac- 
turers apparently caught up some months ago, since their output has 
been going down for the past six months. 

Among the important factors influencing motor truck transporta- 
tion, and particularly its costs and rates, is the labor situation. While 
regulation found the industry largely unorganized, except in the larger 
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cities, the amazing growth of unionism, sparked by the International 
Brotherhood of Teamsters, found the carriers largely organized through- 
out the United States by the outbreak of World War II. By the con- 
clusion of the war, in spite of the existence of labor shortages, the change 
was almost complete and it is today going on apace. It is significant to 
note that more and more the bargaining is on a group or area basis and 
even where this is not true the impact of an important contract is tre- 
mendous in its influence upon other contracts in that region. It is safe 
to say that motor carrier employees as a class are well paid in relation 
to the service performed and the total value added by an individual to 
that service. The average wage per employee in the trucking industry 
in 1939 was $1,492 per year, but by 1945 the wage average was $2,539. 
That compares with an annual average of $2,242 for employees in all 
private industry. Wages in the trucking industry are of particular im- 
portance, because they account for slightly more than half of the car- 
riers’ gross revenues. 

An apologist for the late Blue Eagle explained that the NRA had 
at least taught the American business community to keep records. If 
this statement be true it must be admitted that the lesson was not thor- 
oughly learned by the trucking industry, especially by the smaller com- 
panies. By 1935 experience with state regulatory bodies had made very 
little improvement in motor carrier accounting practices. The early rate 
and revenue proceedings of motor freight carriers before the Interstate 
Commerce Commission brought into sharp relief the need of more ade- 
quate bookkeeping, accounting, and statistical practices. Leading car- 
riers and their organizations were quick to recognize this need, and 
it was not long before the motor carrier industry began an intensive 
campaign to establish the validity and importance of costs in trans- 
portation rate and revenue proceedings. Much needs to be done partic- 
ularly by the smaller carriers whose revenues are less than $100,000 
annually and much is lacking yet in the accounting practices within the 
Class I group. However, it is not an overstatement to say that one of 
the most significant developments in the entire motor freight industry 
since 1935 is its improvement in this field, and an expanding realization 
of the significance of costs in ordinary operational practices and in rate 
and revenue cases. 

No man interested in transportation can look with a free mind on 
the constant efforts to hamstring motor truck operation—silly, petty, 
ingenious, harmful laws designed to make it more and more difficult to 
operate with efficiency and mobility. 

Motor carrier warfare against restrictive state laws has emblazoned 
the headlines of many a trucking industry newspaper and magazine, 
and frequently has caught the attention of newspapers, magazines and 
other periodicals of general circulation. That these widely divergent 
laws imposed a terrific burden upon the carriers and ultimately upon 
the general public cannot be doubted by one acquainted with the facts. 
Some of the things that occurred are almost unbelievable. The Inter- 
state Commerce Commission took cognizance of these great diversities 
and in the field of sizes and weights recommended federal control. The 
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Commission’s: report is known as House Document 354, 77th Congress, 
First Session, and comprises more than 750 pages, giving recognition to 
the difficulties encountered by the carriers. The Commission on at least 
one instance granted operating rights to one carrier completely avoiding 
the necessity of traveling through a particular state whose laws were 
found to be highly restrictive. This whole situation, shaken by federal 
government interest, by insistent carrier protest, by public reaction, 
and by the enlightened views of certain groups in the states, has finally 
improved to a marked extent. Even with this progress recorded—much 
of it achieved in the past ten years—an enormous field for simplification, 
uniformity and improvement remains to challenge the motor carrier in- 
dustry. Why should any of us in transportation fail to make every ef- 
fort to remove artificial restraints of this type? 

The trucking industry which grew so rapidly during the depression 
days was developed by men of courage and insight, of patience and 
stamina, of business sense and the resourcefulness that marks a truly 
free people. Sensing the possibilities of the motor vehicle and its 
service to an uncertain public they dug into the problem with eager 
minds and strong hands. With an amazingly flexible transportation 
unit and a desire to utilize it to bolster the nation’s faltering economy 
they fashioned for themselves and their country a new transportation 
industry. Through depression and prosperity, through war and peace 
they have demonstrated their work as good American businessmen. 
Their star is still rising on our economic horizon. 

Mr. President, I pause here, in view of the latter part of the state- 
ment you made in introducing me, to pay special tribute to these men, 
so many of whom I know personally and whose ability I also know about 
and whose ability I witnessed through the past twelve years through 
various periods of depression, prosperity, war and peace. 

For many years, there has been a marked trend throughout most 
of the world toward nationalization of major industries that can be 
classed as public utilities or services—industries which have a large 
bearing on the public welfare—and transportation facilities not only 
fall within that category but often lead the list. In most of the Europ- 
ean countries, Government ownership of the railroads has existed for 
years, even prior to World War I. One result has been the almost com- 
plete stultification of highway transportation. 

There also has been very little competition, either from other types 
of carriers or from other railroads. The high degree of efficiency that 
our own transportation systems have achieved is largely due to the com- 
petition that is possible only under private ownership. 

But none of us can be smug about the impossibility of nationaliza- 
tion of the railroads or the truck lines or any other form of transporta- 
tion in our own country. We learned long ago that what happens in 
Europe has a direct effect on our economic and political life here. The 
spread of communistic and socialistic ideologies through western Europe 


and England is bound to make itself felt in political thinking here at 
home. 
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So in the years ahead we’ll be playing for big stakes—the actual 
existence of democracy and free enterprise and all the things they stand 
for: the incentive system, our freedoms and opportunities, our standard 
of living. We will need a high caliber of statesmanship in the top ex- 
ecutives of the transportation industry and their first responsibility 
will be to the public they serve. A service industry exists only by and 
with the consent of the public; it has the authority to take away the 
rights and freedoms that it grants to any business. 

It seems to me that business men frequently are guilty of thinking 
in terms of one form of business only. The same might be said of some 
transportation men. Just as business generally is interdependent, so are 
the forms of transportation interdependent. Admitting that there are 
some fields in which we may be self-sufficient, we must concede that 
much of our commerce is touched by the hands of others. And shippers 
and receivers and consumers are parts of the total equation. 

In transportation we must begin calling ourselves transportation 
men. We must do this because our transportation plant, considered 
as a whole, is in trouble. No man interested in transportation can look 
with a free mind on the financial situation of the railroads. We need 
financially solvent transportation in this country, for the good of the 
country and for the good of all of us as individuals. Neither monopoly 
nor government ownership is desirable; neither is necessary. To obtain 


the one is certainly to invite the other. If we are to preserve our free- 
dom in a future clouded with uncertainties we need faith in ourselves 
and in our institutions, but we also need the initiative and the courage 
to move forward—for it is only by moving in that direction that we be- 
come peers of the future. 





Address of Mr. R. Granville Curry, President, at 
The Eighteenth Annual Meeting of the As- 
sociation of Interstate Commerce Com- 
mission Practitioners 


The term of office of the President of the Association of Interstate 
Commerce Commission Practitioners is wisely limited by the constitu- 
tion of the Association to one year. My term in this position will, 
therefore, end tomorrow. 

In accordance with custom, I shall now endeavor to refer briefly 
to some of the salient points in the affairs of the Association during 
the past year. 

(1) The total membership of the Association is over 3,000. The 
members are located throughout the United States and represent nearly 
every mercantile, industrial, agricultural, and carrier interest in our 
national economy. The continuance of membership on a high level is 
evidence of the healthy condition of the organization. In spite of in- 
creased costs, the Association remains in sound financial condition with 
the present modest dues of six dollars a year. It is to be hoped that 
they will not be increased. 

The Commission in its last Annual Report of November 1, 1946, 
states that the ‘‘proportion of nonlawyers of the total admitted during 
the current year was 21.6 percent, as compared with the overall of 28.1 
percent since the bar was established’’ in 1929 ‘‘and 9.6 percent for the 
8-year period’’ since written examinations were required. As of April 
30, 1947, the last official check available, the Commission had admitted to 
practice a total of 16,934 persons, 12,253 being lawyers and 4,681 non- 
lawyers. Those now living and actually practicing are considerably less 
than these numbers, in view of deaths which have occurred since 1929. 
As of the date as to which the Commission’s count was taken, namely, 
April 30, 1947, the total membership of our Association was 3,057, 
slightly more than half, namely, 1,620, being non-lawyers and the re- 
mainder lawyers. 

Inasmuch as the last Directory of our Association was published in 
1943, it was thought desirable to prepare and publish a new directory. 
Under the able and industrious direction of our Executive Secretary, 
Mrs. McDonough, a complete list of all members has been prepared and 
circulated to the membership for verification of the information shown. 
It is expected that the Directory will be published within a few weeks 
as a supplement to the JouRNAL. 

(2) Another indication of the healthy condition of the Association 
is to be found in the fact that during the past year three new chapters 
of the Association have been organized. One is the Denver, Colorado, 
Chapter in District 13, Mr. William W. Anderson of Denver being the 
Chairman; the second is the Baltimore Chapter in District 3, Mr. 
Arthur M. Bastress being the Chairman, and the third is the St. Louis 
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Chapter in District 10, Mr. George W. Holmes being the Chairman. 
These three chapters make a total of fourteen, the total number being 
fairly well distributed throughout the country. The District chapters 
have furnished a convenient forum for discussion of transportation 
problems of interest to the members, have been the source of a number 
of interesting and informative articles published in the Practitioners 
Journal, and have tended to effectuate more completely the objects of 
this Association. The chapters seem hardly past the experimental stage 
and much can be done to increase their number and extend their use- 
fulness to the membership. 

(3) Nine years ago, the Association through its Committee on 
Education for Practice prepared a ‘‘Selected Reading List of Books 
Helpful in the Study of the Principal laws within the jurisdiction of 
the Interstate Commerce Commission.’’ The principal work in prep- 
aration of that list was done by Mr. Warren Wagner, formerly Presi- 
dent of this Association. A revision of this Reading List, for which 
there has been much demand, has been completed under the jurisdiction 
of the present Committee on Education for Practice and has been pub- 
lished as a supplement to the latest issue of the Practitioners JOURNAL. 
The Association is particularly indebted to Miss M. R. Senior, the Com- 
mission’s librarian, and Mrs. B. W. Knight, its official annotator of 
decisions, for the principal material added in the revised work. It is 
also indebted to Chairman Clyde B. Aitchison for his generous cooper- 
ation in making this work possible. The Association again has had the 
benefit of Mr. Wagner’s advice and assistance. 

(4) The Association at its last Annual Meeting in October, 1946, 
was much concerned with the importance of having on the Commission 
men of high caliber and ability. With this end in view, it authorized 
2 Special Committee to present a panel of names to President Truman 
for his consideration in filling vacancies in the Commission. This Com- 
mittee, with the President of the Association as a member ex officio, 
personally presented a panel of names to Mr. Truman on December 31, 
1946, in view of the vacancy resulting from the death of former Com- 
missioner Claude R. Porter. The Association was gratified to learn 
later that Judge Richard F. Mitchell, whose name was on the panel, had 
been nominated by the President as a member of the Commission. His 
nomination was promptly confirmed by the Senate. This Committee, 
which was carefully chosen, had as its Chairman, the late Mr. Luther 
Walter, a prominent member of the Bar of Chicago, Mr. John E. 
Benton, former General Counsel of the Association of Railway and 
Public Utilities Commissioners, Mr. J. Carter Fort, Vice-President 
and General Counsel of the Association of American Railroads, Mr. 
Wilbur LaRoe, Jr., a former President of this Association and a promi- 
nent lawyer in Washington, D. C., and Mr. Roland Rice, Vice-President 
and General Counsel of the American Trucking Associations. 
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Increases in Salaries of Commissioners and of Commissioner’s 
Staff Urged 


(5) The work of the Special Committee m selecting a panel brought 
your President and the members of that Committee sharply face to face 
with the fact that the salaries of Commissioners of this Federal agency 
are not on a proper level. Numerous men, regarded as qualified for 
this position, would not even consider it because of the salary limitation. 
The difficulty was not merely the amount of the salary but that it failed 
to recognize in our government system what should be the high rating 
of this administrative agency in view of its great importance. The sal- 
ary of each Commissioner as prescribed by statute is $12,000 a year. It 
is significant that this salary was provided for in the Transportation 
Act 1920, over twenty-seven years ago. At that time the salary of 
Federal Circuit Judges was $3,500 less than the salary of Commissioners 
while now the salary of Federal Circuit Judges is $5,500 more than the 
salary of Commissioners. 

It is highly significant that since 1920, when Congress prescribed 
the salary of $12,000 for members of the Commission, this agency has 
been vested with vastly increased responsibilities by amendments of 
the Interstate Commerce Act in 1935 to include regulation of motor 
carriers, in 1940 to include regulation of water carriers, and in 1942 
to include regulation of freight forwarders. Under this Act as amended 
the Commission has the responsibility of administering statutory pro- 
visions as to carriers having investments running into many billions 
of dollars and affecting shippers and shipper interests of vital import- 
ance throughout the United States. 

Just as the American Bar Association has done excellent work in 
helping to place the salaries of the Federal Judges on a higher basis, 
so, in my opinion, it is of paramount importance that this Association 
and those interested in maintaining men of high caliber on the Inter- 
state Commerce Commission should insist on higher salaries for members 
of the Commission. In considering the nature, character and importance 
of the work, a salary not less than that of a Federal Circuit Judge, 
namely, $17,500 is believed to be appropriate for each member of the 
Commission. 

Pursuant to authorization of the Executive Committee, the Special 
Committee, just referred to, with Mr. Harry C. Ames, the able Chair- 
man of the Legislative Committee, acting as an additional member, has 
already done much work on this important project. In my opinion, 
the salary of examiners and other members of the Commission’s staff 
should also be revised upward and brought to a proper level consistent 
with present day requirements and the importance of the Commission’s 
work. While few will disagree that economy in government is a de- 
sirable aim and that the laws providing for limits in the budget have 
much to commend them, it is believed that true economy would be ef- 
fected by placing the members of the Commission on a proper salary 
basis and in revising salaries of those on its staff in accord with the 
importance of the work performed. In my opinion this is a matter of 
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great importance to this Association and I believe it could be helpful 
in accomplishing appropriate amendment of existing laws to effectuate 
this purpose. 

(6) The I. C. C. Practitioners JouRNAL is believed to be highly im- 
portant in aid of the purposes of our Association ‘‘to promote the proper 
administration of the Interstate Commerce Act and related acts, to up- 
hold the honor of practice before the Interstate Commerce Commission, 
and to encourage cordial intercourse among the practitioners.’’ This 
publication goes to all members. It is non-political and, with the ex- 
ception of the managing editor, the editors and contributors donate 
their services, which on many occasions are rendered at considerable 
sacrifice and inconvenience. I would like to express appreciation to 
Mr. A. Rea Williams, Rail Transportation Editor, Mr. John H. Eisen- 
hart, Water Transportation Editor, Mrs. Sarah F. McDonough, Man- 
aging Editor, Mr. Roland M. Rice, General Counsel of American 
Trading Associations, for assistance in supplying motor-carrier in- 
formation, and to Mr. Giles Morrow, General Counsel of Freight 
Forwarders Institute, contributor of the material dealing with freight 
forwarder regulation. Acknowledgment is also made to Mr. Warren 
H. Wagner for his review of court decisions, and to Mr. Clarence Miller 
for information concerning legislation. 

Earnest efforts have been made to keep the JourRNAL on a high plane 
and it has been fortunate in obtaining important articles from men 
whose views are entitled to weight and thoughtful consideration. In 
addition to the membership the JouRNAL goes to the leading Univer- 
sity libraries of the country, to the library of the Supreme Court of the 
United States, to all members of the Interstate Commerce Commission, 
and to a number of persons on its staff. 

In the last two years the JourRNAL has been confronted with great 
difficulties because of unavoidable delays encountered by the printer. 
Some of these delays could have been remedied or prevented but only 
through excessive cost. This would have meant, in all probability, an in- 
crease in dues, a step believed to be undesirable. It is expected that 
conditions will soon improve and that it will be possible to bring out 
the JouRNAL in the coming months without substantial delay. 

The cooperation of members in giving suggestions to the JouRNAL, in 
making constructive criticisms of its contents, and in contributing 
articles for publication is much appreciated by your President, who 
happens to have been Editor-in-Chief during the past three years. 

(7) A matter of tremendous importance to this Association, to 
those practicing before it, and to the Commission itself, has been the 
attempt during the past session of Congress to enact legislation designed 
to restrict or prevent practice by non-lawyers before the Interstate Com- 
merce Commission. A bill, H. R. 2657, to accomplish this purpose was 
introduced by Congressman Gwynne of Iowa in the House on March 
20, 1947. This bill was sponsored by the American Bar Association. 
Information received by our Association when the bill was introduced 
was to the effect that every effort would be made by its sponsors to press 
for prompt enactment. Steps were immediately taken by our Associa- 
tion to notify the membership of this proposed legislation and each 
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member was furnished a memorandum prepared by the late Elmer A. 
Smith, a prominent member of the American Bar Association as well 
as of our Association and a courageous defender of the right of non- 
lawyers to practice before the Commission. Tremendous opposition to 
the bill developed from nearly all sides, and hearings were not com- 
menced until July 9, 1947, when a statement was made by a represen- 
tative of the American Bar Association in support of the bill. 

Your President and Mr. Warren H. Wagner, former President, 
were prepared to testify as to the lack of necessity for such legislation 
and to oppose the bill as proposed, but before the hearings were re- 
sumed, Congress adjourned. It is believed that there is much miscon- 
ception as to the need for the proposed legislation and that many mem- 
bers of the American Bar Association, including your President, a long- 
time member, disapprove of its enactment. It is planned, when Con- 
gress reconvenes and hearings are resumed, to take a strong stand 
in pointing out the lack of need for such legislation and to oppose the 
bill as presented. This is in accord with the stand of this Association 
over a period of approximately 10 years. 

While those seeking to enact such legislation fail, it is believed, to 
understand that the service rendered by non-lawyers is in the public in- 
terest and is recognized by the Commission itself as desirable, such at- 
tacks serve to focus attention on the importance of maintaining high 
standards of conduct among practitioners before the Commission and 
of adhering to the spirit as well as to the letter of the canons of ethics 
adopted by this Association and enforced by the Commission. My in- 
formation is to the effect that there has been little complaint during the 
last few years as to the conduct of those practicing before the Com- 
mission. 

In addition to mentioning the 7 points previously referred to, I 
would like to express my sincere appreciation of the splendid work 
done by the chairmen and members of the various committees of this 
Association during the past year. The work was done in many instances 
at great sacrifice. The Committee reports will be dealt with later in the 
proceedings of this Association. 

As we meet today it is well to remember that in this year the Inter- 
state Commerce Commission has completed sixty years of service to the 
country. Begun as a bold experiment and proceeding in the early 
years with faltering steps, this agency steadily grew in public confi 
dence. As the years passed, Congress increased the Commission’s jur- 
isdiction and its powers until now its responsibilities and duties are of 
transcending importance in our national economy. This growth of the 
Commission, accompanied as it has been by liberal recognition of the 
right to full and fair hearings and decisions in accordance therewith, 
has been a revelation of the possibilities of regulation without under- 
mining. the fundamentals of free enterprise underlying our theory of 
government. 

The prominent position of the Commission and importance of its 
work are not without their disadvantages. The clashing differences 
between large economic groups and between sectional interests of our 
broad country subject this agency to much stress and strain. There 
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is ever present the danger that its independence and impartiality will be 
impaired or destroyed by attempts to influence it through members of 
the executive or legislative branches of the government. Moreover, there 
are many good citizens who have recoiled from the often drastic regu- 
lations of agencies functioning during the war emergency. Dissatisfac- 
tion with certain of these has tended to cause unjust criticism of well 
established agencies such as the Interstate Commerce Commission. 

I have thus referred to the Commission because an important ob- 
ject of our Association, as stated in its constitution is ‘‘to promote the 
proper administration of the Interstate Commerce Act and related acts.’’ 
While no one would sanction having the Association subservient to the 
Commission, it seems to me that we have a tremendous responsibility in 
doing what we can to uphold high standards of practice before the Com- 
mission, to defend it against political interference, to insist upon a 
proper salary rating of its members and its staff, and when vacancies 
occur to urge the appointment to the Commission of men of first rate 
ability who can perform their duties with utmost fairness, conscien- 
tiousness, and statesmanship. 


Independence of Commission Endangered by Political Interference 
in Reorganization Cases 


Just before leaving Washington I noticed a news item in the Wall 
Street Journal of September 27, 1947, which seems to me to be very 
disturbing from the standpoint of the political independence of the 
Commission. 

This article states: ‘‘Sen. Reed (R. Kan.) said there is ‘some jus- 
tification’ for impeaching members of the Interstate Commerce Com- 
mission for the way they have handled railroad reorganizations under 
See. 77 of the Bankruptcy Act;’’ that the Commission ‘‘ ‘is set up to serve 
the public interest and they haven’t served it;’’’ that the Commission 
has ‘‘ ‘consistently and stubbornly’ refused to take cognizance of the 
bankrupt railroads’ improved financial position during the last few 
years ;’’ and that ‘‘ ‘every Commissioner will be asked: ‘‘Why didn’t 
you?’ ’’, when the Senate subcommittee of which Mr. Reed is Chairman, 
opens its investigation, then set for early this week. Senator Reed, also, 
according to the same paper, said that the courts have been derelict in 
their duties too. Asked as to what he expected to accomplish, he said 
to pass the bill providing for removal of roads now in the courts to their 
stockholders for voluntary reorganization. 

Moreover, a detailed questionnaire has been sent by the subcom- 
mittee to each Commissioner asking for information as to reorganiza- 
tion eases decided. This request came at a time when the Commission 
was confronted with the important question whether interim increases in 
railroad rates should be permitted. The effect no doubt was to delay con- 
sideration of that case, not to mention other important cases awaiting 
decision. 

I have no interest in any reorganization case and I am not con- 
cerned with the merits of the decisions complained of. However, they 
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were made after prolonged hearings, after careful study by the Con- 
mission and its staff, and working with the Federal Courts. 

It is inconceivable that these men have been guilty of misconduct as 
seems to be inferred, and it is a deplorable situation when those dis- 
satisfied with a decision of the Commission, made in good faith and in 
the exercise of their best judgment, can have members of the Com- 
mission called before a Congressional Committee to give their reasons. 
What would be thought if, for example, this were attempted with the 
Supreme Court! 

It seems to me that such procedure is insulting, that it is contrary 
to any semblance of respect for the political independence of the Com- 
mission, and that it is a kind of indignity calculated to keep good men 
off the Commission. 

I do not believe that Congressional bludgeoning or bullying of 
the members of the Commission would be looked upon with favor by 
Congress as a whole. 

God help the Commission and those practicing before it if to engage 
in such practice means that it must be done through a Congressman 
or Senator. (Applause) 

It seems to me that there is something stimulating and impressive 
in the fact that we as practitioners before the Interstate Commerce 
Commission can work together to accomplish many results in the public 
interest. When there appears to be so much dissension in the world 
it is enheartening that although our Association is composed of law- 
yers and non-lawyers, although the members represent carrier inter- 
ests, on the one hand, and shipper interests, on the other, although they 
represent different sections of the country, have different economic view- 
points, and different political views, nevertheless they can work together 
in harmony as citizens of our country. 

A great jurist has pointed out the difference between a trade and 
a profession, the principal difference being that the members of a pro- 
fession profess an art which is truly an end in itself. He said, ‘‘The 
professional man finds his highest rewards in a sense of his mastery of 
his subject, in the absorbing interest of the pursuit of knowledge for 
its own sake and in the contribution which, by reason of his attainments, 
he can make to the promotion of the general welfare.’’ 

I appreciate deeply the honor which you have bestowed upon me 
as President of the Association and the privilege of working with and 
for you during the past year. 

















The Taft-Hartley Act and Labor Legislation 
Affecting Transportation* 


By Mr. Danret P. Loomis, 
Executive Director, Association of Western Railways. 


The subject of which I have been asked to speak today is ‘‘The 
Taft-Hartley Act and Labor Legislation Affecting Transportation.”’ 

In speaking of the Taft-Hartley Act, I do so more as an observer 
or viewer from a distance rather than as one who has a partisan or 
direct interest in it since its provisions, generally speaking, are not ap- 
plicable to the railroad industry. In that situation, perhaps I am not 
thoroughly qualified to speak as a student of the Taft-Hartley Act. 

But I am frank to say that from my viewpoint I have difficulty in 
finding out what much of the hullabaloo and shouting with respect to 
the Taft-Hartley Act is all about or just how it can be characterized 
as a ‘‘Slave Labor Bill.’’ Many of tke provisions of this Act only rep- 
resent what has long been accepted in railroad labor relations, either by 
practice or legislation. 

In the first place, it seems to me that the attitude of labor generally 
toward any corrective legislation was erroneous and was short-sighted 
policy. There is no question but that the public was demanding some 
corrective legislation and that some legislation was inevitable. In that 
situation, it would have seemed wise for the labor unions to seriously 
consider this situation and to proceed in a statesmanlike manner to 
make constructive suggestions and to try to work out decent labor laws 
which would be fair to all. 

Consider the situation in the railroad industry and the history of 
labor legislation. The first railroad union contract was made in 1875. 
The first railway labor legislation was passed by Congress in 1888. 
Various changes were made in the law through the years until we came 
to the early nineteen-twenties when again there was agitation to change 
the law. After several attempts had been made in one way or another 
to secure amendments, railway labor and railway management sat down 
together and wrote the Railway Labor Act of 1926 which was passed 
by the Congress. The provisions of that Act are still in the Law today 
and by and large they have worked fairly well. They are not perfect, 
of course, but they have worked as well for the settlement of labor dis- 
putes as anything which has yet been devised. 

The foregoing comment does not apply to the amendments which 
were enacted in 1934 providing for the creation of the National Railroad 
Adjustment Board and which were passed at the instance of the rail- 
way unions and over the active opposition of railway management. The 
National Railroad Adjustment Board has not been a howling success. 





* Address made at the Eighteenth Annual Meeting of the Association of Inter- 
state Commerce Commission Practitioners at the Edgewater Beach Hotel in Chicago 
on September 29, 1947. 
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It has not resulted in the prompt settlement of grievances, it has dis- 
couraged rather than encouraged settlements on the property, its pro- 
cedural standards leave much to be desired, it- has brought in a multi- 
plicity of referees who know very little about railroad contracts or 
railroad practices, who have no permanence of office and who do not 
serve long enough to learn anything about the railroad business or its 
contract rules, customs or practices. 

On the other hand, the provisions carried on from the 1926 Act for 
negotiating changes in existing contracts or the making of new con- 
tracts are probably about as fair and have worked about as well as 
anything yet devised unless we are ready to adopt a system of labor 
courts or compulsory arbitration. 

Turning now to the Taft-Hartley Act and comparing it with the 
situation affecting the railroads: 

The first major provision is that found in section 2, paragraphs 
(3) and (11) under which supervisors are specifically excluded from 
the definition of employees subject to the Act. ‘‘Supervisor’’ is de- 
fined as— 


‘fany individual having authority in the interest of the employer, 
to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise of such au- 
thority is not of a merely routine or clerical nature, but requires 
the use of independent judgment.’’ 


The Railway Labor Act applies to employees and subordinate of- 
ficials and it is left to the Interstate Commerce Commission to determine 
who are employees or subordinate officials. There have been many cases 
before the Commission involving questions of who are subordinate of- 
ficials subject to the Act. In our opinion the Commission has gone too 
far in several cases, particularly in recent ones, in holding that officers 
with responsible duties are subordinate officials covered by the Railway 
Labor Act and thus subject to union organization. This is an unhealthy 
situation and one which makes effective management difficult. It should 
be remedied. The precise line of demarcation is, however, somewhat 
difficult to draw. There are certain types of supervisors as to which rail- 
way managment generally probably has no particular objection to cover- 
age by the Railway Labor Act. There are other types which are part 
of management with responsible managerial duties who should not be 
subject to representation by unions under that Act and as to which we 
think the Commission has clearly erred. ; 

The second major point in the Taft-Hartley Act is the declaration 
that employees have the right to refrain from joining unions and bar- 
gaining collectively and the provisions covering unfair labor practices 
on the part of labor unions. 

The Act by section 8 makes it an unfair labor practice for either an 
employer or a labor organization to restrain or coerce employees 1 
their choice of organizing or not organizing. It prohibits the employer 
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from interfering with a labor organization or contributing financial or 
other support to it. 

It does, however, permit an agreement for a union shop if a ma- 
jority of employees eligible to vote favor it and, if an agreement for a 
union shop is consummated, discrimination against non-member em- 
ployees is permitted unless the employer ‘‘has reasonable grounds for 
believing that such membership was not available to the employee on 
the same terms and conditions generally applicable to other members’’ or 
“if he has reasonable grounds for believing that membership was de- 
nied or terminated for reasons other than the failure of the employee to 
tender the periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership.’’ 

The Act does, however, prevent the closed shop. Under a closed 
shop agreement, the employer can only hire union members. Under 
the union shop, an employer can hire anyone but the employee must 
join the union within a certain length of time after commencing em- 
ployment. The Taft-Hartley Act permits agreements to specify such 
period as on or after thirty days from the beginning of employment or 
the effective date of the agreement whichever is later. 

Under the Railway Labor Act, both the closed shop and the union 
shop are prohibited. Yet the railroads are, in my opinion at least, 
as strongly and effectively organized as any industry. The Railway 
Act merely provides that employees shall have the right to organize 
and bargain collectively through representatives of their own choosing.’ 
It is silent as to coercion on the part of unions but, so far as I know, 
we have had no trouble with coercion on the part of the railway unions. 
Organizing campaigns, yes, but I cannot recall any disturbing instance 
of coercive tactics since the passage of the Act. 

The Taft-Hartley Act gives the National Labor Relations Board, 
where a union shop agreement is in effect, jurisdiction to find union fees 
excessive or discriminatory. This, of course, is a limitation on the right 
of unions to manage their own affairs but is it unreasonable to require 
some protection for the employee against unreasonable exactions when 
he is to be forced to join a union to hold his job. 

Both acts contain provisions against coercion by either employers 
or employees against the other in their choice of representatives for the 
purposes of collective bargaining. 

The Taft-Hartley Act makes unlawful strikes or boycotts where an 
object thereof is to force an employer or self-employed person to join 
a labor or employer organization or to cease using the products of 
another or doing business with another or to force any other employer to 
bargain with a union other than one certified as the representative of 
his employees under the provisions of the Act or to force an employer 
to assign particular work to employees in a particular union or in a par- 
ticular craft or class unless he is failing to comply with an order or 
certification of the Board determining the bargaining representative for 
employees performing such work. 

The Railway Labor Act contains no similar provisions. We have 
had no instance of strikes in our industry to compel anyone to join 
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either an employer or employee organization or to bargain with any 
union not recognized or certified by the National Mediation Board. We 
have been free from jurisdictional strikes as such but by no means free 
from jurisdictional disputes and some way must be found to resolve 
these disputes other than by strikes or the employment of unnecessary 
men or paying men for work not done. 

The restraint on strikes contained in sections 8 and 303 of the 
Taft-Hartley Act is at most a very mild one and certainly does not im- 
pose any limitation on any labor union in its proper function of repre- 
senting employees who have chosen it as their bargaining agent. 

The Act also makes it an unfair labor practice to cause ‘‘an em- 
ployer to pay or deliver or agree to pay or deliver any money or other 
thing of value, in the nature of an exaction, for services which are not 
performed or not to be performed.’’ This phrase is difficult of inter- 
pretation and will probably have to await construction. It would seem 
clearly to cover some of the practices carried on by the Petrillo organ- 
ization. However, in most instances of featherbedding there is some 
service performed but the featherbedding grows out of the arbitrary 
and restrictive rules covering the performance of such service and the 
excessive payments required by compliance with, or by any deviation 
from, such arbitrary and restrictive rules. 

It is made an unfair labor practice for either party to refuse to bar- 
gain with the other. The Railway Labor Act makes it the duty of the 
parties to make every reasonable effort to make and maintain agreements 
and settle all disputes. 

The Taft-Hartley Act contains provision for sixty days notice of 
& proposed termination or modification of a contract and, in effect, pro- 
hibits strikes during that period. Conciliation service is provided but 
there is no provision for an extension of the sixty day period when the 
Conciliation Service enters the dispute. 

The Railway Labor. Act provides for thirty days’ notice of any 
change in agreements but also provides that where conferences are 
being held or mediation is being conducted no change in rates of pay, 
rules or working conditions shall be made until the controversy has been 
finally acted upon as provided in the Act which means mediation, a 
proffer of arbitration and, in the case of a threatened interruption of 
commerce, a President’s Emergency Board, or that ten days has elapsed 
after the termination of conferences between the parties without request 
for or proffer of the services of the Mediation Board. 

Certainly it cannot be argued that the Taft-Hartley Act provision 
for a sixty day notice of a change of contract imposes any undue re- 
striction on anyone. 

The Taft-Hartley Act contains provisions for holding elections to 
determine the proper representative of the employees. So does the 
Railway Labor Act. 

The Taft-Hartley Act contains provisions for filing and furnishing 
certain reports by labor unions and for the filing of the Non-Communist 
affidavit by union officers. The furnishing of the reports is, I take it, for 
the protection of members of the unions and the prevention of racket- 
eering. 
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I do not understand all the reluctance to file the affidavit with re- 
spect to Communism. One who is representing the rights of American 
working men should have no objection to attesting that he is an Amer- 
ican and that he does not believe in or support any organization that 
advocates the overthrow of the United States Government by force 
or by illegal or unconstitutional methods. 

There are no similar provisions in the Railway Labor Act but most 
railway union leaders have had no hesitation in announcing their op- 
position to Communism but have made public addresses against it. 

The next principal feature of the Taft-Hartley Act is the pro- 
cedure provided in the case of national emergencies. Under this proce- 
dure where a strike or threatened strike will imperil the national health 
or safety, the President may appoint a board of inquiry to investigate 
the dispute and make a report to him within such time as he prescribes. 
Such report shall include a statement of facts, including each party’s 
statement of its position but shall not contain any recommendations. 
The President may thereupon direct the Attorney General to secure 
an injunction against the strike and upon its issuance shall reconvene 
the board of inquiry which, at the end of sixty days, shall make a 
further report and a statement of the employer’s last offer of settlement 
and the position of the parties. The National Labor Relations Board is 
directed, within the next fifteen days, to take a secret ballot of the em- 
ployees as to whether they wish to accept the last offer of settlement and 
to certify the result to the Attorney General within five days thereafter. 
Thereupon the injunction is to be dissolved and the President is directed 
to submit a report to Congress together with such recommendations as he 
sees fit to make. 

This procedure results only in preventing or halting a strike for a 
period of eighty days. This would not seem unreasonable in an industry 
in which a strike would imperil the national health and safety. It cer- 
tainly does not impose involuntary servitude but is designed to protect 
the national welfare by allowing time for full and complete efforts at 
settlement. It may be argued that the taking of a secret ballot of em- 
ployees by a government board is an interference with labor union 
activities but in a national emergency such as is contemplated by this 
portion of the Act, the effort to secure a free expression of the employees’ 
views would not seem to be an unwarranted interference. 

The procedure of the Railway Labor Act is quite different. After 
conferences between the parties and mediation have been completed 
and if arbitration has been refused, the status quo is preserved for a 
period of thirty days after notice to the parties by the Mediation Board 
that mediation has failed. If the dispute threatens substantially to 
interrupt commerce to a degree such as to deprive any section of the 
country of essential transportation service, the Mediation Board cer- 
tifies the case to the President who may appoint a board to investigate 
the facts and make a report to the President within thirty days. The 
status quo is then preserved for a further period of thirty days from 
the filing of such report. The reports of Emergency Boards do, of 
course, contain recommendations for settlement. 
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In the past strike baliots have generally been taken following the 
termination of mediation and before Emergency Boards have been 
created. They have, in effect, authorized the union committees to handle 
the matter to a conclusion and to make such settlement as they saw 
fit or call a strike. They have generally been interpreted, not as an 
actual strike ballot, but as a means of getting the dispute before a Pres- 
ident’s Emergency Board. Nothing in section 10 of the Act in terms 
requires a strike ballot for the appointment of such a Board. In my 
opinion, when mediation fails, there can be in many eases, a threatened 
interruption to commerce sufficient to justify the appointment of a 
Board without the taking of an actual strike ballot. In such cases, I 
think the strike ballot should be taken after the Board has made its 
report and recommendations rather than before. I am also of the 
opinion that it should be a secret ballot taken by an impartial body. 

There are three other major provisions of the Taft-Hartley Act. 

One prevents employers from making any payments to employee 
representatives except for services as an employee. It prevents deduc- 
tions from wages of union dues unless authorized by the employee. 

The Railway Labor Act absolutely prohibits a carrier from making 
any deductions from wages for union dues. It also prohibits a carrier 
from making any contribution to any labor organization, representative 
or other agency for collective bargaining or from performing any serv- 
ice for them. 

The second is the provision for welfare funds containing specifi- 
cations for setting up and governing such funds and requirements for 
equal representation of employers and employees and either for neutral 
representation or for a method of settling disputes between the em- 
ployer and employee representatives. 

Nothing of this kind appears in the Railway Act. The principle, 
however, has been long since adopted in the railroad industry. The 
original Railroad Retirement Act was an Act agreed to by railroad 
management and railroad employees, financed entirely by their own 
funds. The Act provided for a tripartite board of administration rep- 
resenting railroads, railroad labor and government. When the Railroad 
Unemployment Insurance Act and the Crosser Act were passed at the 
behest of the railway unions and over the opposition of the railroads, the 
administration was continued in the Railroad Retirement Board. Thus, 
at least, the principle of tripartite administration of welfare funds has 
been accepted in the railroad industry. 

The third feature is the prohibition of political contributions of 
expenditures by labor organizations in national elections. The precise 
application of this section has been much debated and I shall not at- 
tempt to express any opinion on its interpretation or effect. 

It has not been possible in a talk of this kind to analyze in detail all 
of the specific provisions of the Taft-Hartley Act or of the Railway 
Labor Act, I have attempted only to discuss more or less major points. 
But I am perfectly sincere when I say that I cannot see the Taft- 
Hartley Act as any ‘‘slave labor’’ bill nor do I see any reason why it 
will not work and work well and fairly if employers and employees 
want it to work and make a sincere effort to make it work. 
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I have no doubt that some of you would take issue with me on my 
statement that the Railway Labor Act has worked as well for the settle- 
ment of labor disputes as anything yet devised. Yet those who criti- 
cize the Act and its workings should have some better method to sug- 
gest and should consider the alternatives. Should we go back to the 
policy of permitting railroad strikes at will or should we work under 
the present procedure and strive to improve it? 

I have not claimed that the Act was perfect. I deplore the failure 
of the employees to accept the recommendations of the 1941 and 1946 
Emergency Boards just as much as anyone else. I omit discussion of 
the 1943 case because of the peculiar conditions surrounding that case. 
But it is perfectly clear that the country cannot stand a railroad strike 
of any size for very long. 

Much of the criticism of the Act or its administration comes when- 
ever railroad employees receive a wage increase. The last award in 
the Non-Operating Case was a staggering blow to the railroad industry. 
Yet when other industries have granted substantial wage increases 
isn’t it only natural that railroad employees should want something 
too? The railroads did not initiate the round of wage increases or set 
any alleged pattern. They were simply caught in a web of circum- 
stances beyond their control. 

The main difference seems to be that other industries can grant 
wage increases but can immediately cover the increased cost by price in- 
ereases where necessary. Railroads, however, when finally forced to 
grant wage increases, must seek rate increases from public authority 
and all too frequently meet the opposition of the very industries which 
have granted wage increases themselves and helped set a wage pattern 
and then raised prices to cover the cost. Such increased prices also gen- 
erally increase railroad costs since the railroads are such large purchas- 
ers of many different products. Yet the argument is made that rail- 
roads should not have increased rates to recoup such increased costs. 
Where will such a policy lead and what kind of a transportation sys- 
tem will you have if it is persisted in? 

Gentlemen, what the railroad industry stands in dire need of is 
less emotional thinking and more realistic thinking on the part of the 


people who use it and depend on it, and more understanding of its 
problems. 





Labor and Rate Regulation* 


By Rosert J. Bayer, Editor 
The Traffic World 


There are rather loose statutory provisions governing procedures 
for handling disputes between the managers of railroads and their 
organized employes. There are rigid statutes governing the regulation 
of the prices railroads may charge for their services. Except for gen- 
eralized ideals in the Interstate Commerce Act, mandating the Inter- 
state Commerce Commission to ‘‘encourage fair wages and equitable 
working conditions,’’ however, there are no ligatures between that law 
and the Railway Labor Act. 

On the face of it, this condition is so lacking in logic that what 
appears to be the sheer necessity for some provision in the law tying 
the matter of railroad wages to railroad rates has been argued for 
many years. 

The casual observer might state what he considers to be a fatal in- 
consistency in words like these: 

‘*How it is possible to run a business when, on the one hand, one 
government agency fixes the largest factor in its expenses—the wages it 
pays its workers—while on the other, another government agency fixes 
the amount of income it may receive from what it has to sell? Won’t 
the inevitable result be that, whenever the one agency raises the ex- 
penses, the other will raise the income?”’ 

There is a good deal to be said for that line of reasoning, especially 
since, as a cold matter of fact, the two statutes appear to have worked 
out just that way. 

Like a lot of other seemingly obvious statements of logic, however, 
the consideration suffers from over-simplification. Indeed, if that were 
all there was to say on the matter, there could be no grave objections 
to the existing systems. After all, men who work are entitled to fair 
wages for what they do, and if payment to them of wages on those 
levels requires the increase in the price of the services of the organiza- 
tions with which they are employed, the users of those services simply 
must pay those higher prices. That’s the way business is generally done 
in this country. 

The whole point, in connection with the regulation of railroad wages 
and working conditions, on the one hand, and of railroad rates, on the 
other, however, is that the production and sale of common carrier 
transportation bears little similarity with the production and sale of 
general commodities. It impinges much more radically on that vague 
but very real thing, ‘‘the public interest.’’ 

It has become a part of our system of government that, where the 
public interest is involved, the public should have a voice in the resolu- 


* Address at 18th Annual Meeting, Association of I. C. C. Practitioners, Edge- 
water Beach Hotel, September 29, 1947. 
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tion of current problems. Since the public interest was the underlying 
eause for the original inception of railroad rate regulation, the statute 
gave ample attention to guaranteeing the public a voice in proceedings 
under it. As against that, however, there has as yet been no indication 
of any desire to hear the public voice in railroad wage regulation. In- 
deed, under the original statute, the regulatory body—the late un- 
lamented Railroad Labor Board—specifically, twenty-five years ago, de- 
nied representatives of the public the right to be heard, while under 
the newer and more sketchy law, the only attempt of the kind, made 
only a few weeks ago, met with a reception ranging from indifference 
to hostility : this, in spite of the fact that, as events have clearly shown, 
direct transmutation of wage increases into rate increases attests the 
public interest in the former. 

This concern over the interrelation of railroad wages is no new 
thing. More than thirty years have passed since it had the attention 
of the President of the United States. 

Shortly after President Wilson and Congress, in 1916, weakly sur- 
rendered to the railroad unions and jammed through the Adamson Act 
within two days of a general railroad strike deadline, the President 
asked Congress to determine the effect of the new eight-hour day on 
railroad expenses and to instruct the Interstate Commerce Commission to 
increase rates if such an increase were justified by the added expenses. 

The Adamson Act contained a provision for a commission to observe 
and study the effects of the law. Edgar E. Clark, then Chairman of 
the Interstate Commerce Commission, was made a member of that Com- 
mission—an ideal appointment because, in addition to his membership 
on the Commission, he had been an official of a railroad union, and was 
considered a man of integrity by the workers, the railroads and the 
public. 

President Wilson, in a brief message to Congress early in Decem- 
ber, just three months after the eight-hour day went into effect, again 
recommended that Congress adopt a resolution expressing ‘‘explicit 
approval by the Congress of the consideration by the Interstate Com- 
merce Commission of an increase of freight rates to meet such addi- 
tional expenditures by the railroads as may have been rendered neces- 
sary by the adoption of the eight-hour day and which have not been off- 
set by administrative readjustments and economies, should the facts 
disclosed justify the increase.’’ 

Earlier in the same year, an attempt had been made to obtain legis- 
lation directing the Interstate Commerce Commission to ‘‘investigate 
and report upon railroad wages and hours.’’ This legislation was in- 
troduced in response to a resolution adopted by a large majority of the 
members of the Chamber of Commerce of the United States in a mail 
vote. 

Nothing came either of the President’s recommendation or of the 
Chamber’s proposal. As to the latter, there was opposition among ship- 
pers and their counsel. One of the honored members of this organiza- 
tion, Mr. C. R. Hillyer, expressed himself logically and eloquently in 
opposition. As to what he said, my own publication, the Traffic World, 
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had this to say editorially: ‘‘We believe the desire that is evidenced in 
some quarters to place on the Interstate Commerce Commission the 
responsibility of regulating railroad wages along with railroad rates is 
due to a feeling that wages are a large item in the cost of running 
railroads and that the rate regulating body should take them into con- 
sideration. So it should, but in order to do so it need not have any part 
in the fixing of wages any more than it need interfere in the price of 
steel rails or railroad ties. If wages go up, that is a proper matter to 
urge in justification of a proposed increase in rates, and the Commission 
should and would consider it. The Commission was created for a certain 
purpose and we agree with Mr. Hillyer that it has a regular man’s 
sized job in fulfilling it. Let somebody else look after the scale of 
wages.’’ 

By and large that seemed to be the view that prevailed at the time, 
although there are some who took the other view. A shipper from Grand 
Crossing, for instance, asserted that it was the function of the Commis- 
sion not merely to regulate the rates and practices of the carriers, but 
also to assure reasonable transportation charges to the public and that, 
when it took wages into consideration in fixing rates without having done 
anything toward holding those wages at reasonable levels, it was not 
fulfilling its mission of holding rates at reasonable levels. 

The important thing about that ancient controversy, however, is 
that nothing resulted. By the following spring, we were in the first 
World War, and what happened to the railroads in that war is history. 
When it came to increasing rates, the function fell to the Director Gen- 
eral of Railroads and the heaviest percentage increase on record was 
adopted without specific regard to the effects of the Adamson law, al- 
though, of course, as in all general rate cases, increases in the rail pay- 
roll were considered in arriving at the percentages of the rate increase. 

The conviction that something ought to be done in recognition of 
the interrelationship of railroad wages and rates, however, remained. 
It was frequently in the public eye in the long and arduous path hewn 
by legislators which eventually led to the Transportation Act of 1920. 
That law radically amended the Interstate Commerce Act, provided for 
the return of the railroads to their owners, and, finally, set up the United 
States Railroad Labor Board which was intended forever to protect the 
country against such threats as brought about the Adamson law. 

Provisions for the procedures of the Labor Board closely followed 
those of the Interstate Commission which had already been proved for 
practicability and fairness through some fifteen years of operation. The 
board had power to hear complaints and to initiate proceedings involv- 
ing wages and working conditions. 

It was not in existence for very long, however, until two weaknesses 
in the law creating it became apparent. In the first place, its make-up 
of nine members consisted of three representatives of railroad manage- 
ment, three of railroad labor and three ‘‘public’’ members. As is us- 
ually the case when judicial bodies are so constituted, its decisions rested 
entirely on the public members, because the representatives of the liti- 
gating groups were selected on the basis of the inevitability with which 
they would find for those responsible for their selection. 
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The record of the Labor Board, indeed, shows this tendency carried 
to its ultimate. Of its three public members, one was obviously sympa- 
thetic with labor and one with railroad management, leaving a single 
member—naturally to become the board’s chairman—normally to shoul- 
der the burden of its decisions. 

The second weakness in the law was its failure to provide sanctions. 
It had no ‘‘teeth.’’ The only punishment the board could mete out to 
those who chose not to obey its orders was to find them in disobedience, 
the ultimate reliance being on public opinion to keep recalcitrants in 
line. 

This phase of the law got its classic airing in the case of the Penn- 
sylvania Railroad against the board, arising from an order requiring the 
railroad to deal with certain unions rather than with organizations of 
employes on its own road. When it became apparent that the board 
was going formally to find the Pennsylvania in violation of one of its 
orders, the railroad sought an injunction against that action in the fed- 
eral courts. Eventually the matter worked its way to the United Su- 
preme Court which held for the board, and the board then promptly and 
solemnly found the Pennsylvania to be in violation of its order. 

Nothing happened. Nor did anything happen in a score of minor 
eases involving recalcitrant unions—some of which called strikes in 
opposition to board orders—and it thus became abundantly apparent 
that the board never was going to amount to much. 

Before it passed unmourned out of the picture, however, it had 
done considerable harm. When, shortly after its institution, it made a 
number of wage increase awards, it lost the friendship of railroad man- 
agement; when, a year or so later, it made some general wage reduc- 
tions, the labor unions turned against it, and friendless, it was abolished 
and the present law substituted. 

Meanwhile, however, it engaged on the long and arduous task of 
translating the working agreements entered into between the Director 
General and the unions into contracts between those unions and the 
private owners of the railroads. Early in those negotiations, the unions 
won a highly important point when they convinced the board—or rather 
its chairman—that the agreements should be set up between each union 
and all the railroads on a national basis. There have since been a lot 
of modifications, but the entire vexing working rules problem today 
still hinges on these so-called ‘‘national agreements’’ and ‘‘standard 
working rules.’’ 

Ineffective as the board was, however, and slight its accomplish- 
ments, the fact remains that, because it was a federal body, set up by 
statute, it did by its very nature tend to cooperate with the Interstate 
Commerce Commission. On a number of occasions, when important 
matters were before it, there were joint conferences of members of both 
bodies and it is at least a matter for fair inference that the effect of 
wages on rates was considered in a number of its more important find- 
ings. 

When it passed from the scene, and there was substituted for it a 
conglomerate of adjustment boards for individual disputes and an in- 
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effective system of negotiation, mediation, and fact finding for general 
disputes, the consideration of wages and rates moved apart again into 
their respective sealed chambers and the normal procession of wage in- 
creases, followed by rate increases, was formed. 

It is true, of course, that usually the rate increases have lagged 
far behind the wage increases in time. It is only in the last two general 
rate cases that the emergency plea has been made to bear fruit for the 
railroads. But the cold, hard fact is, nevertheless, that the shipper is 
compelled helplessly, to stand on the curb watching the sorry little par- 
ade. He knows that when the first figure comes down the street—the 
notice of a new demand by the labor unions—inevitably there will fol- 
low the float bearing a pantomine called ‘‘negotiation,’’ a raggledy-tag, 
out-of-step group called ‘‘mediation,’’ a delegation in frock coats called 
a ‘‘fact-finding board,’’ or, occasionally in its place a company of cal- 
esthenists called ‘‘arbitration,’’ going through their motions. Not in- 
frequently, then, alone in his limousine, comes the President of the 
United States, who somehow usually finds his way into the procession, 
and then, after a considerable interval, a discordant calliope, labeled 
**I. C. C.’’ bringing up the rear, with a wheezy rendition of ‘‘Up, Up a 
Little Bit Higher.’’ And no matter how vociferously the public along 
the curb calls the tune, that’s what it keeps on playing. 

I suppose that, in order to complete the allegory, we ought to have 
the parade marching up a spiral staircase, since that is a popular figure 
of speech these days. 

Usually it is applied to the inflationary spiral, which is variously 
called ‘‘ascending,’’ ‘‘vicious,’’ and ‘‘continuing’’—sometimes all three 
together. Actually, however, although the continuing alternate recur- 
rence of railroad wage and rate increases does constitute an economic 
spiral, it has comparatively little to do with inflation. 

Inflation is primarily the product of materials shortages, and only 
incidentally the result of increases in the cost of raw materials. It 
comes about most spectacularly and rapidly when there is a tendency 
on the part of the individuals who make up the public to bid against 
each other for goods of which there are not enough to go around. 

Now, obviously that isn’t the case with transportation. In the 
first place, in spite of a shortage of cars and delayed rehabilitation that 
still holds back the restoration of the pre-war standard of rail freight 
service in many places, it can hardly be said that there is not enough to 
go around. Moreover, even if there weren’t, it isn’t possible for the 
users of transportation to bid against each other in order to purchase 
what they desire of it, because the price is alike to all; it is fixed and 
there isn’t a thing an individual can do to get transportation that isn’t 
available to everyone else. 

It is exactly that vital difference between transportation, on the 
one hand, and commodities, on the other, as factors in inflation that will 
serve the labor leaders best in preventing the establishment by law of 
any connection between wages and rates, assuming some such move de- 
velops out of what is going on now. In wartime, we had more or less 
rigid fixing of wages but at the same time we had the O. P. A. which 
controlled prices. We can not expect, under existing circumstances, to 
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see anything like so effective a tie-up between the regulation of railroad 
wages and railroad rates. 

And I doubt whether many of us would like to see that sort of 
thing. Most of us, I think, still agree with Mr. Hillyer’s thesis of thirty- 
odd years ago—that the Interstate Commerce Commission has enough 
to do to regulate railroad rates and practices without enmeshing 
itself in the complicated and raucous wage arguments. But even if 
more rigid control over railroad wages were placed in the hands of 
some other body, close cooperation between that body and the Commis- 
sion would have to be provided if any salutary effects were to be expected. 

And I don’t think any of us want that. After all, a lot of people 
believe that the regulation exercised under statute by the Interstate 
Commerce Commission is too restrictive. In it they have a sharp taste 
of what happens when discretionary functions are shifted from the in- 
dividual to the federal government. To make such a shift from the 
worker and his organization to the government would seem a gross in- 
fringement of liberty and a very radical thing, even to the most con- 
servative of us—perhaps more especially to the most conservative, who 
believe that, after all, we ought to do what we can to preserve human 
liberties—even for those with whom they find themselves frequently at 
odds. 

Is there, then, no remedy? I think there is. I think it lies in 
strengthening the existing Railway Labor Act so as to make decisions 
of fact-finding boards binding and so as to make awards by arbitrators 
mandatory for a specified period of time—say a year. But, more im- 
portant, the act should be amended to make the public a party to all 
railroad labor proceedings that get beyond the negotiation stage, on ex- 
actly the same level as the unions and railroad management. 

Representatives of the public should not be required to insert them- 
selves. in mediation, arbitration and fact-finding procedures surrepti- 
tiously and apologetically. They should have equal opportunity with 
the other parties to make representations and present evidence in order 
to show what effect the granting or denial of a wage or working rules 
proposal would have on the public. This, of course, would not merely 
permit such witnesses to talk in general terms about inflation and to jus- 
tify a reasonable return to railroad investors, but it would permit them 
to enter evidence indicating what would necessarily happen to rates 
were an unreasonable increase granted, and how increased rates would 
affect commerce generally and the witnesses’ business in particular. 

The public witness at the most recent rail wage arbitration proceed- 
ings said some pretty cogent things about how the inevitable rate in- 
crease to follow a substantial wage increase would affect our economy. 
He made it pretty clear to anyone who listened to him carefully that 
the railroads had no monopoly on transportation and that, anyway, if 
the cost of transportation became too high, business could do things to 
cut down the quantity of necessary transportation. It could, to use 
another one of these words that have been used so often’as to become 
almost meaningless, ‘‘decentralize.’’ At any rate, if he tried to tell the 
arbitration board anything, he tried to tell it that an increase in rates 
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following an increase in wages would by no means guarantee an increase 
in railroad revenue. 

The trouble was that he was one man, making a statement, and 
not presenting evidence. That, coupled with the fact that he was facing 
an undeniably hostile board, rendered his presentation, able as it was, 
ineffective. Certainly, so far as we were able to observe, it failed wholly 
to make the public aware of what was facing it there, in the wage case, 
in the way of increased rates and correspondingly increased commodity 
prices. 

We can, of course, expect violent opposition from the unions to any 
proposal so to amend the Railway Labor Act. We can, we suppose, ex- 
pect from the leaders of those unions, even should such a modification of 
the law be accomplished, some bold statements that they will not obey it 
anyway, since we have before us at the moment the spectacle of overt 
statements of intent from them not to obey the Labor Relations Act—the 
so-called Taft-Hartley Law. Only last week, Mr. Whitney, head of the 
Brotherhood of Railway Trainmen, in the official organ of that union, 
Trainmen’s News, specifically stated that he didn’t intend to attest his 
non-entanglement with Communism, as required by that law. 

We have not yet come to the point, in this country, however, where 
the ‘‘nullification’’ that once nearly wrecked it, will be accepted as a 
personal doctrine, and perhaps the rate proceedings now going on will 
so spotlight public attention on its stake in railroad wage cases that 
some reasonable amendments to the law may be adopted, despite union 
opposition. 

Such an attempt may have the additional salutary effect of making 
clear to the public exactly what the labor unions are driving at in such 
eases as the fantastic rules changes and thirty per cent pay increase now 
being demanded by the operating brotherhoods. 

Those of us who have watched railroad labor matters closely since 
the first World War—who have heard union witnesses in wage cases 
state blandly that the ability to pay has nothing whatever to do with the 
payment of continually higher and higher wages; who have watched 
the rise and fall of the sentiment among the unions for the so-called 
Plum plan in the twenties, and who have read recently the frank state- 
ment by the same Mr. Whitney, that government ownership of the rail- 
roads might not be such a bad thing—know well what the railroad union 
heads are aiming at. They seek nothing less than the embarking on the 
bitter path of government operation which we trod once before, and 
of government ownership such as that soon to be added to the other 
burdens that have all but broken the back of British economy. 

With the terrible example of Britain vividly before it, the Amer- 
ican public will not follow that course. Of that we may be confident. 
Perhaps it is because the rail union leaders know it that they are saying 
little about it at present. If agitation for amendment to the Railway 
Labor Act will throw the spotlight of publicity on the unions’ ultimate 
aims, the reaction may be sudden and powerful enough to put the amend- 
ment over. 

At least it’s worth trying. There isn’t much use going on as we 
have been. 
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REPORT ON FUNCTIONS OF LOCAL AND REGIONAL CHAPTERS 
AND POSSIBILITIES OF IMPROVEMENT 


By J. L. SHEPPARD* 


The objectives of the Association of I. C. C. Practitioners as stated 
in their Constitution and By-Laws are as follows: 

(1) To promote the proper administration of the Interstate Com- 
merce Act and related acts. 

(2) To uphold the honor of practice before the Interstate Commerce 
Commission. 

(3) To encourage cordial intercourse among the practitioners. 

The headquarters of the Association are in Washington, its large 
membership is scattered throughout the country, its members are busily 
engaged in their own affairs and meetings of the Association are held 
annually. The officers of the Association, their staff at headquarters, 
the regional vice-presidents, the standing and special committees do ex- 
cellent work. The monthly I. C. C. Practitioners’ JourNnat, reflecting 
some of their work, is something of which we may all be proud. Not- 
withstanding the fine work along the lines indicated, it is not possible 
through the National Association to meet all of the objectives. This 
makes necessary regional chapters located convenient to groups of mem- 
bers if the objectives are to be fully realized. 

My experience in Chapter work is limited to the Chicago Chap- 
ter; therefore, I may not be competent or sufficiently experienced to 
make suggestions regarding improvements to others. We have in the 
Chicago Chapter a fine lot of good fellows who enjoy getting together, 
discussing matters of interest and working to attain the objectives of 
the National Association. Our plan, work and meetings must be per- 
fect because I have asked for suggestions for improvement and have 
not received any; therefore, I cannot escape the conclusion that we are 
perfect. Seriously I do think, that we do have a good organization and 
working plan. 

Since I came to this meeting (and, by the way, this is the first one 
I have been to since I have been Chairman of the Chapter) I find out 
it hasn’t worked as well as I thought it would work. We make the re- 
port but unfortunately our secretary has not kept the National Asso- 
ciation as fully informed as I thought he had been doing. He men- 
tioned to me several times that he couldn’t get copies of the addresses. 
It was too late then to make notes of what had transpired and I had 
made suggestions to him that he try to get something from the speaker; 
and if he couldn’t, why, to recall just as much as he could and make 
his report, including that; but Mrs. McDonough tells me that that 
hasn’t been done in all cases. She has received some. Now I think it 


* Mr. Sheppard is Assistant Vice-President of the Illinois Central System and 
past-Chairman of the Chicago Regional Chapter. (18th Annual Meeting, Edgewater 
Beach Hotel, Chicago. Illinois, September 30, 1947.) 





58 I. C. C. PRACTITIONERS’ JOURNAL 





quite important, and I have felt so, that we make this report to the 
National Association so they will know what we are doing. I think we 
should go farther than that and send copies of the addresses whenever 
we feel that a real good address has been made because sometimes the 
National Association could use those in their JoURNAL and they would 
be very helpful. 

A statement of the procedure and organization of the Chicago 
Chapter may not tell you anything that you do not know, but it may 
remind you of some things that will be helpful in Chapter work. In 
turn such a statement may bring forth some suggestions from others 
that will be helpful to us, so I have decided to proceed accordingly. 

Our meetings are held regularly once a month on a specified date 
from September to June, the first Friday in each month being the date. 
This definite fixation of the date enables the members to plan to be 
present. I think that it also results in larger attendance than might 
otherwise be expected. 

The time is also definitely set. We meet at 12:15 P. M. It is m- 
derstood, in fact an unwritten rule, that adjournment will be made in 
time for members to be back in their offices not later than 2:00 P. M. 
This enables the members to plan their work for the day and to attend 
the Chapter meetings without interfering with their other work or en- 
gagements. 

A luncheon is served, the menu is arranged in advance to insure 
prompt service, the cost is nominal and is as cheap as, or cheaper than 
such a meal could otherwise be obtained. The luncheon is over before 
1:00 P. M. This permits the members to meet, break bread with each 
other, promotes good fellowship and cordiality between the members. 

Our luncheon meetings are open to visiting practitioners and to 
friends of our members who frequently have them as guests to hear 
speakers on subjects in which they have interest. Visiting practitioners 
and the guests of members are always introduced by the Chairman or 
their hosts and formally recognized. This is appreciated by the guests, 
also members, and promotes attendance. 

Following the luncheon a speaker is provided who usually dis- 
cusses certain features of the existing laws on transportation or as may 
be proposed; problems under the laws affecting the speaker’s business, 
ete. These programs are educational in nature, enable the membership 
to obtain the views of others and a better understanding of the prob- 
lems confronting others as well as themselves. The speakers are urged 
to confine their remarks to thirty minutes, and usually do so. If the 
speaker will permit, we have a short period, usually not more than ten 
minutes, in which the members ask questions of the speaker to clear up 
points. This enables all to take a part. 

The subjects for discussion are arranged so that the meetings will 
not be tiresome, and we vary them as much as possible. For example, 
we may have a discussion with respect to the problems of the railroads 
one week, next the freight forwarders, the water carriers next, the 
shippers next, proposed legislation next, improvements in transportation 
next, important I. C. C. decisions currently rendered next, etc. 
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While the meetings are definitely fixed as indicated, a notice is sent 
by the Secretary each month to the members a few days in advance, 
usually on the Saturday preceding the meeting, calling attention of the 
membership to the meeting, giving the name of the speaker and the sub- 
ject to be discussed. The Secretary also requests that he be advised by 
telephone, or otherwise, whether the members will attend so that neces- 
sary arrangements may be made. 

The Chairmen of the Regional Chapters receive communications 
from the Secretary of the National Association containing valuable sug- 
gestions, and others are published in the Practitioners’ JouRNAL, such 
as the topics suggested for discussion on page 166 of the November, 1946 
issue. All of these suggestions we consider and undertake to make 
use of them. 

It is also the practice of our Secretary, monthly, following each 
meeting, to make a brief resume thereof including the topics discussed, 
recommendations, attendance, etc., which is forwarded to the Executive 
Secretary of our National Association, thereby maintaining regular 
contacts with and keeping the National Association informed of our 
work. 

Since this meeting has started we have had a meeting of some of 
the Chapter Chairmen. Mr. Curry graciously arranged a dinner for 
us Sunday evening. We had a meeting and there were some other sug- 
gestions made at that meeting which I think are very good and could 
be adopted by the Chapter. I told you a while ago that we get out a 
notice of our meetings. 

There was a suggestion made Sunday that the committee have an 
attendance committee and a certain number, say, three, or four or five, 
maybe, assigned to members of that committee to call up fellows and ask 
them to be sure to be at the next meeting. Some Chapters have found 
that very effective and I believe it is a good thing. I am going to pass 
iton to the present Chairman. 

While I have stated what we do in Chicago, I realize that we have 
got a different situation here in Chicago from some places. Of course 
each Chapter has to work out its own problems to its best advantage. 
In other words, we are very fortunate in being able to meet in the 
Traffic Club headquarters here and the luncheon runs around a dollar. 
That is just about as much as they would pay anywhere for a regular 
luncheon. 

Another suggestion that was made at our meeting was the import- 
ance of getting members for the organization. As I recall it, we have 
some 158 members—94 B’s and 64 A’s—and I know there are a good 
many more folks around Chicago who practice before the Commission 
than this number we have here. I am passing the suggestion not only 
to you but also to Mr. Quasey (Chairman of the Chicago Chapter) that 
our Membership Committee should be more active in securing mem- 
bers for the National organization. 

The dues are nominal. For example, the dues in our Chapter are 


only $1.00 per year, which we have found ample to take care of all ex- 
penses incurred. 
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We have only four committees. 

(1) The Executive Committee which is composed of four members 
elected and the Chairman, who look after the general business of the 
Chapter, approve and disapprove reports and other executive matters 
and shape up recommendations to be considered at the regular Chapter 
meetings. This enables the Chairman to place before the meeting in a 
comprehensive way, and at the same time concisely, all matters that 
should be acted upon by the Chapter, and usually action is taken 
promptly. 

(2) The Speakers’ Committee looks around for interesting speakers 
within and outside of the Chapter, securing them where possible. 

(3) The Legislative Committee examines or screens all the copies of 
laws distributed by the National Association. They bring to the at- 
tention of the Chapter in a concise way all laws in which they feel the 
members would have interest, or on which it is felt action should be 
taken. By the Committee handling in advance, the members are fully 
informed, also prepared to act promptly and intelligently. 

(4) The Membership Committee undertakes to interest members of 
the National Association located in our section in the work and to induce 
them to join our Chapter. 

This briefly is a statement of the organization and procedure of 
the Chicago Chapter, which we have found reasonably satisfactory. We 
are constantly studying ways to improve our Chapter work, to realize 
more fully the objectives of the Association. While I have been telling 
of our Chapter, we would indeed be glad to receive suggestions from 
others for our improvement. 

I thank you. 
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REGULATIONS OF CIVIL SERVICE COMMISSION CONCERNING HEARING 
EXAMINERS UNDER THE ADMINISTRATIVE PROCEDURE ACT* 


The Civil Service Commission has had under consideration for 
some time the matter of regulations needed to implement the pro- 
visions of section 11 of the Administrative Procedure Act dealing with 
questions of appointment, placement, pay and removal of hearing ex- 
aminers. 

In the consideration of this matter, the Commission has had the 
help and assistance of an advisory committee made up of the following 
persons : 


J. Haden Alldredge, Commissioner, Interstate Commerce Commis- 
sion. 

F. C. Baggarly, Chief Trial Examiner, Federal Trade Commission. 

Herbert A. Bergson, Chief Legal Consultant, Office of Assistant 
Solicitor General, Department of Justice. 

W. Carroll Hunter, Solicitor, Department of Agriculture. 

Carl McFarland, Attorney at Law, Washington, D. C. 


Also, after the Commission’s staff had prepared a tentative draft 
of the regulations, the Commission held a public hearing, during which 
the Commission had the opportunity of listening to presentations of 25 
persons interested in the subject matter of the proposed regulations. 

The Commission has considered all of the various points of view 
presented to it by the members of its advisory committee and also by 
the persons who appeared at the public hearing. The Commission has 
also had an opportunity to study 11 reports on this subject, in addition 
to those reports submitted in connection with the public hearing. As 
a result, it has approved the promulgation of a set of regulations which 
is attached to this statement. 

The Commission desires, however, to set forth the principal issues 
which have been presented to it in connection with a consideration of 
this matter, the decisions which it has made in connection with these 
issues, and the reasons for its decisions. 


1. Appointment of persons who have previously held positions as 
trial examiners or hearing examiners. 


At the present time, there are approximately 200 persons now 
holding positions which are comparable to the hearing examiner posi- 
tions provided for in the Administrative Procedure Act. These in- 
cumbents fall into the following general classifications : 

(a) Persons with regular civil service status 

(b) Persons who have been given war service appointments 

(¢) Persons who have been given temporary appointments. 

_ The Commission has decided that persons now holding these posi- 
tions, and who have a regular civil service status, will be considered for 





*As published in the Federal Register, September 23, 1947. 
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reappointment to hearing examiner positions in accordance with the fol- 
lowing procedures: 

(1) The Commission will establish a Board of Examiners to be 
made up of one person now on the Commission’s staff and at least two 
persons from outside the government who have an outstanding reputa- 
tion in the field of administrative law. 

(2) Incumbents with a regular civil service status will be required 
to file with this Board a complete statement of their previous training 
and experience. 

(3) In accordance with standards to be developed by the Board, 
the Commission will make a complete qualifications investigation of the 
incumbents to determine the manner in which they have discharged their 
duties and responsibilities in the positions now held by them as well as 
in previous positions. These investigations will be carried on by means 
of personal interviews with persons qualified to give information rela- 
tive to the incumbents. 

(4) After the information relative to the incumbents has been 
brought together in the manner indicated, the incumbents will be re- 
quired to appear before the special Board for oral interview. 

(5) Only those incumbents who, in the judgment of the Board, are 
eminently qualified to carry on the duties of hearing examiners will re- 
ceive regular appointments under the provisions of the Administrative 
Procedure Act. 

In connection with incumbents with regular civil service status, 
it should be borne in mind that in virtually every instance such per- 
sons will already have had at least five years of service, in view of the 
fact that after March 16, 1942, and for the duration of the war period 
the Commission did not make any regular civil service appointments. 

Incumbents with war service or temporary appointments will be 
required to compete successfully in an open competitive examination 
before they can obtain appointment as hearing examiner under the 
provisions of the Administrative Procedure Act. 


2. Transfer of persons with regular civil service status from non 
hearing examiner positions to hearing examiner positions. 


The Commission has decided that such persons must meet the ex- 
perience and training requirements of the open competitive examina- 
tion and their names must be within reach for certification before re- 
ceiving appointments as hearing examiners. 


3. Reinstatement of persons who previously held regular civil serv- 
ice positions to the position of hearing examiner. 


Essentially the same issue was presented to the Commission in con- 
nection with this type of transaction as was presented in connection with 
the question of transferring a person from a non-hearing examiner 
position to a hearing examiner position. 

The Commission has decided that such persons, other than those 
who in the future may qualify as hearing examiners under the Admin- 
istrative Procedure Act, must meet the experience and training re- 
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quirements of the open-competitive examination before being appointed 
to a hearing examiner position. 


4. Promotion of a hearing examiner from one grade to a higher 
grade. 


The Commission has decided that when an agency desires to fill a 
vacancy in a hearing examiner position by the promotion of one of its 
staff of hearing examiners, it must confine its selection to the names 
of three hearing examiners of the agency which the Commission will 
certify from a competitive promotion list for that agency to be main- 
tained by the Commission. 


5. Probationary Period. 


A provision for a probationary period which was included in the 
tentative draft of regulations has been omitted in this final draft. 


6. Minimum qualification requirements. 


The Commission has modified slightly the experience requirements 
for the lower grades of hearing examiner positions. For the top jobs, 
the requirements remain essentially the same, six years of appropriate 
experience in the field of administrative law. 


7. Possibilities of further changes in the regulations. 


The Commission recognizes that section 11 of the Administrative 
rrocedure Act places a type of responsibility on the Commission which 
is different than that which it has previously had in relation to posi- 
tions in the Federal service. It recognizes, therefore, that experience 
will undoubtedly indicate the desirability of making some changes in 
the regulations which are now being promulgated. It desires to empha- 
size the fact that it will be glad at any time to consider suggestions for 
changes. 


TITLE 5—ADMINISTRATIVE PERSONNEL 
CHAPTER I—CIVIL SERVICE COMMISSION 


PART 34—APPOINTMENT, COMPENSATION, AND REMOVAL 
OF HEARING EXAMINERS 


Section 34.1 (12 F. R. 3507) is hereby revoked. Effective upon 
publication in the Federal Register, the following regulations governing 
the appointment, compensation, and removal of hearing examiners are 
issued as Part 34: 


Coverage. 

Definitions. 

Appointment of incumbents. 
Appointments. 

Promotion, reassignment, and transfer. 
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34.6 Reinstatement and restoration. 

34.7 Compensation. 

34.8 Efficiency ratings. 

34.9 Rotation of examiners. 

34.10 Utilization of examiners of other agencies. 
34.11 Separations. 

34.12 Reductions in force. 


Authority: Secs. 34.1 to 34.12, inclusive, issued under see. 11, 60 
Stat. 244; 5 U. S. C. Sup. 1010. 


Section 34.1 Coverage—(a) The regulations in this part shall be 
applicable to persons appointed under section 11 of the Administrative 
Procedure Act for proceedings pursuant to sections 7 and 8 of that 
Act, and to hearing examiner positions. 

(b) Except as otherwise provided in the regulation in this part, 
the rules and regulations applicable to positions in the competitive 
service shall apply to hearing examiner positions. 


Section 34.2 Definitions—(a) Agency. Agency means an agency 
subject to the Administrative Procedure Act as defined in that Act. 

(b) Competitive service. Competitive service shall have the same 
meaning as the words ‘‘classified service’’, or ‘‘classified (competitive) 
service’’, or ‘‘classified civil service’’ as defined in existing statutes and 
Executive orders. The competitive service shall include all civilian posi- 
tions in the executive branch of the Government unless specifically ex- 
cepted therefrom under statute or Executive order, and all positions in 
the legislative and judicial branches, and of the District of Columbia 
Government which are specifically made subject thereto by statute. 
Persons occupying such positions shall be considered as being in the 
competitive service when they have a competitive status. 

(c) Competitive status. Competitive status means a status which 
permits a person to be promoted, transferred, reassigned, and rein- 
stated to positions in the competitive service without competitive exam- 
ination, subject to the conditions prescribed by the Civil Service Rules 
and regulations for such non-competitive actions. A competitive status 
is acquired by probational appointment through competitive examina- 
tion, or may be granted by statute, Executive order, or the Civil Service 
Rules. 

(d) Demotion. Demotion means a change from one position to 
another position of lower grade or lower minimum salary while serving 
continuously within the same agency. 

(e) Excepted appointment. An excepted appointment is an ap- 
pointment, without regard to the competitive requirements of the Civil 
Service Rules and regulations, under authority of Schedule A, Schedule 
B, Act of Congress, or Executive order, to a position which is excepted 
from the competitive service under such authority. 

(f) Hearing examiner position. A hearing examiner position is one 
in which any portion of the duties includes those prescribed by the 
Administrative Procedure Act for presiding officers appointed under 
section 11 thereof. Decision within the Commission as to whether or 
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not a particular position is a hearing examiner position when presented 
for allocation shall be made by the Commission’s Personnel Classification 
Division. 

(g) Promotion. Promotion means a change from one position to an- 
other position of higher grade or higher minimum salary while serving 
continuously within the same agency. 

(h) Reassignment. Reassignment means a change, without promo- 
tion or demotion, from one position to another position in a different line 
of work (such as from clerk to stenographer, chauffeur to guard, etc.) 
or in the same line of work (such as from clerk-searcher to clerk-record- 
er) or in service (such as subprofessional to clerical, administrative and 
fiseal) while serving continuously within the same agency. 

(i) Reinstatement. Reemployment authorized under part 7 of the 
Commission’s regulations on the basis of the appointee’s competitive 
status after a separation from the service. 

(j) Removal. As used in the regulations in this part, removal means 
any involuntary change in the status of a hearing examiner, including 
demotion, promotion, reassignment, removal, and suspension as defined 
in section 4.301 of the Commission’s regulations. 

(k) Schedule A. A list of positions which are excepted from the 
competitive service and which may be filled without examination by 
the Commission. 

(1) Schedule B. A list of positions which are excepted from the 
competitive service and which may be filled upon noncompetitive exam- 
ination by the Commission. 

(m) Suspension. Suspension means a temporary non-pay status 
and absence from duty required by the appointing officer for disciplin- 
ary reasons, or for other reasons, pending inquiry. 

(n) Transfer. Transfer means a change of position during con- 
tinuous Federal service, without a break of one work day, from one 
agency to another, or within the same agency from one official head- 
quarters to another, or from one organizational unit to another. 

(0) Veteran. Veteran means a person entitled to preference under 
the Veterans’ Preference Act of 1944, including a person entitled to 
wife or widow preference under that Act. 

(p) War service appointment. A war service appointment is an 
appointment made for the duration of the war and six months thereafter 
under the War Service Regulations issued by the Commission pursuant 
to Executive Order No. 9063, of February 16, 1942, as amended, and in 
effect from March 16, 1942, to March 7, 1946. 


Section 34.3 Appointment of incumbents—(a) Incumbents with 
competitive status. Persons who were serving in positions that became 
hearing examiner positions on June 11, 1947, who have a competitive 
status and who were conditionally appointed to hearing examiner posi- 
tions on June 11, 1947, may be given absolute appointments as hearing 
examiners, with the prior approval of the Commission, if they are found 
by the Commission to be qualified and competent to perform the duties 
of hearing examiners. 
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(b) Incumbents without competitive status—(1) Temporary or war 
service appointees. Persons who were serving under a temporary or war 
service appointment in positions that became hearing examiner positions 
on June 11, 1947, must compete in the open competitive examination in 
order to qualify for an absolute appointment as a hearing examiner. 
Incumbents of this category who were given a conditional appointment 
on June 11, 1947, may be continued under such appointment until such 
time as a register is established. 

(2) Excepted appointees—(i) Persons who were serving under an 
excepted appointment made prior to December 11, 1946, in positions that 
became hearing examiner positions on June 11, 1947, and who were con- 
ditionally appointed to hearing examiner positions on June 11, 1947, 
may acquire a competitive status in accordance with Civil Service Rule 
III and the Commission’s regulations thereunder (Part 3 of the Com- 
mission’s regulations). 

(ii) Persons who were serving under an excepted appointment made 
subsequent to December 11, 1946, in positions that became hearing exam- 
iner positions on June 11, 1947, must compete in the open competitive 
examination in order to qualify for an absolute appointment as hearing 
examiners. Pending establishment of a register, incumbents of this 
category who were given a conditional appointment on June 11, 1947, 
may be continued under such appointment. 


Section 34.4 Appointments. Except as otherwise provided in the 
regulations in this part, the regulations for appointment to the competi- 
tive system (part 2 of the Commission’s regulations) shall apply to ap- 
pointments to hearing examiner positions: Provided, That in view of 
the responsibility placed upon the Commission by section 11 of the Ad- 
ministrative Procedure Act of passing upon the qualifications and com- 
petency of persons appointed as hearing examiners, no appointment 
whatsoever, except one made by selection from a certificate of eligibles 
furnished by the Commission, shall be made without the prior approval 
of the Commission: Provided further, That pursuant to section 11 of 
the Administrative Procedure Act, which provides for the removal of 
hearing examiners only for good cause determined by the Commission 
after opportunity for a hearing and upon the basis of the record thereof, 
no probationary period shall be required in appointments to hearing ex- 
aminer positions. 


Section 34.5 Promotion, reassignment, and transfer—(a) From a 
hearing examiner position—(1) When an agency desires to fill a va- 
cancy in a hearing examiner position by the promotion of one of its 
staff of hearing examiners, the Commission, upon request, will certify 
the names of three hearing examiners of the agency who are qualified 
for promotion, and promotion shall be made only by selection from this 
certificate. For this purpose the Commission will maintain registers of 
the hearing examiners of each agency. The qualifications of each hearing 
examiner for a hearing examiner position in his agency of the next 
grade higher than the one he occupies will be rated in accordance with 
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the experience and training requirements of the open competitive ex- 
amination (except the maximum age requirement), and his name will be 
placed on the register in accordance with this rating. Between March 1 
and April 30 of each year any hearing examiner may file with the 
Commission a report of the nature and type of duties he has been per- 
forming during the preceding year. The experience claimed, when 
substantiated to the Commission’s satisfaction, will be rated and the 
prior rating of the hearing examiner will be adjusted accordingly. Where 
it appears necessary to the Commission, an investigation of character 
and suitability and an oral interview may also be required. 

(2) When an agency desires to fill a vacancy in a hearing examiner 
position by the reassignment of one of its staff of hearing examiners, or 
by the transfer of a hearing examiner, it shall submit the name of the 
hearing examiner to the Commission. The Commission will rate the 
qualifications of the hearing examiner for the position to which reassign- 
ment or transfer is proposed in accordance with the experience and 
training requirements of the open competitive examination (except the 
maximum age requirement), and will place his name on the register 
of agency examiners that has been established under subdivision (1) of 
this paragraph, if such a register exists for the position. The reassign- 
ment or transfer will be authorized only if the name of the hearing ex- 
aminer proposed for reassignment or transfer is within reach for certi- 
fication from this register. Where no agency register is in existence, 
reassignment or transfer may be authorized if the qualifications of the 
hearing examiner are approved by the Commission. Where it appears 
necessary to the Commission, an investigation of character and suitability 
and an oral interview may also be required. 

(b) From a position other than a hearing examiner position— 
(1) When an agency desires to fill a vacancy in a hearing examiner posi- 
tion by the promotion, reassignment, or transfer of an employee who has 
a competitive status and is serving in a position other than a hearing 
examiner position, it shall submit the name of the person to the Com- 
mission, together with an application form executed by him. The Com- 
mission will rate the qualifications of the applicant in accordance with 
the experience and training requirements of the open competitive ex- 
amination (except the maximum age requirement), including an in- 
vestigation of character and suitability and an oral interview. The name 
of the person proposed will be entered on the open competitive register 
in accordance with the rating received. If his name is then within 
reach for certification, the Commission will approve the promotion, re- 
assignment, or transfer; otherwise it will disapprove the request. 

(2) An employee without competitive status, serving in a position 
other than a hearing examiner position, may be appointed to a hearing 
examiner position only after competition in the open competitive examin- 
ation and upon certification by the Commission from the open competi- 
tive register. 


Section 34.6 Reinstatement and restoration—(a) When an agency 
desires to fill a vacancy in a hearing examiner position by reinstatement 
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of a person who has a reinstatement status and who formerly served asa 
hearing examiner under the provisions of the Administrative Procedure 
Act, it shall submit the name of the person proposed for reinstatement 
to the Commission. When the position is of a higher grade than the 
one in which the person proposed for reinstatement formerly served or is 
in a different agency, the Commission will rate the qualifications of the 
applicant for the position for which reinstatement is proposed in accord- 
ance with the experience and training requirements of the open competi- 
tive examination (except the maximum age requirement), and will place 
his name on the register of agency examiners that has been establishd 
under section 34.5 (a) (1), if such a register exists. The reinstatement 
will be authorized only if the name of the person proposed for reinstate- 
ment is within reach for certification from this register. Where no 
agency register is in existence or where reinstatement is proposed to a 
position in the same agency and at the same grade in which the examiner 
formerly served under the provisions of the Administrative Procedure 
Act, the reinstatement may be authorized if the qualifications of the 
person proposed are approved by the Commission. Where it appears 
necessary to the Commission, an investigation of character and suita- 
bility and an oral interview may also be required. 

(b) When an agency desires to fill a hearing examiner position by 
the reinstatement of a person who has a reinstatement status and who 
formerly served in a position other than a hearing examiner position un- 
der the Administrative Procedure Act, it shall submit the name of the 
person to the Commission, together with an application form executed 
by him. The Commission will rate the qualifications of the applicant 
in accordance with the experience and training requirements of the 
open competitive examination (except the maximum age requirement), 
including an investigation of character and suitability and an oral inter- 
view. The name of the person proposed will be entered on the open 
competitive register in accordance with the rating received. If his 
nfme is then within reach for certification, the Commission will approve 
the reinstatement, otherwise it will disapprove the request. 

(c) The regulations in part 10 of this chapter governing reemploy- 
ment after war transfer, and restoration after military service shall 
apply to reemployment and restoration to hearing examiner positions. 
Persons applying for reemployment or restoration shall have the same 
status on the date of application for reemployment or restoration as 
they would have had under section 34.3 if they were serving in positions 
that became hearing examiner positions on June 11, 1947, and shall be 


required to qualify for absolute appointment in the manner prescribed 
by that section. 


Section 34.7 Compensation—(a) Hearing examiner positions shall 
be allocated by the Commission in accordance with the regulations and 
procedures adopted by the Commission for allocations under the Classi- 
fication Act of 1923, as amended: Provided, That allocations shall be 
made independently of agency recommendations and ratings. 
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(b) Hearing examiners shall receive within grade salary advance- 
ments in accordance with part 25 of the Commission’s regulations: 
Provided, That the requirements of a good or better than good efficiency 
rating and of certification by the head of the agency as to satisfactory 
service and conduct shall not apply. 


Section 34.8 Efficiency ratings. Agencies shall not rate the efficien- 
ey of hearing examiners. 


Section 34.9 Rotation of examiners. Insofar as practicable, exam- 
iners shall be assigned in rotation to cases of the level of difficulty and 
importance that are normally assigned to positions of the salary grade 
they hold. 


Section 34.10 Utilization of examiners of other agencies—(a) At the 
request of agencies occasionally or temporarily insufficiently staffed, the 
Commission will arrange, if possible, for the temporary utilization by 
those agencies of the services of hearing examiners of other agencies. 

(b) Agencies, by agreement between themselves, may arrange for the 
temporary utilization by one agency of a hearing examiner or hearing 
examiners of another agency. Such agreements must have the prior 
approval of the Commission before being put into effect. 


Section 34.11 Separations—(a) Removals. Agencies shall initiate 
removal proceedings against a hearing examiner by filing with the Com- 
mission, attention Chief Law Officer, a complaint which shall set forth 
specifically and in detail the facts that are alleged to constitute good 
cause for the hearing examiner’s removal. The Commission will there- 
upon arrange for a hearing to be held on the questions involved and will 
decide whether or not the removal is justifiable on the basis of the record 
of the hearing. 

(b) Furlough. In exceptional cases where there are circumstances by 
reason of which the retention of a hearing examiner in his position, pend- 
ing adjudication of the existence of good cause for his removal, would be 
detrimental to the interests of the Government, agencies shall either 
(1) assign the hearing examiner to duties in which these conditions would 
not exist, (2) place him on annual leave for the period that will be 
covered by the annual leave to his eredit, or (3) furlough him. Action 
under this paragraph may be taken only with the prior approval of the 
Commission. 

(ce) Dismissals at request of Commission. The procedures in this 
part governing the removal of hearing examiners shall not apply in mak- 
ing dismissals requested by the Commission under section 5.4 of the Civil 
Service Rules (E. O. 9830, Part II, 12 F. R. 1259, 1263). 


Section 34.12 Reductions in force—(a) Retention credits. Retention 
credits for purposes of reductions in the force of hearing examiners are 
credits for length of service in determining retention order in each re- 
tention subgroup. They are computed by allowing one point for each 
full year of Federal Government service. 
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(b) Retention preference: classification. For the purpose of de- 
termining relative retention preference in reduction in force, hearing 
examiners shall be classified according to tenure of employment in com- 
petitive retention groups and subgroups in the manner prescribed in 
section 20.3 of the Retention Preference Regulations For Use In Redue- 
tions In Force (part 20 of this chapter) : Provided, That no distinction 
will be made in subgroups on the basis of a good or better efficiency rat- 
ing as opposed to efficiency ratings of less than good. 

(ec) Status of hearing examiners who are reached in reduction in 
force. When a hearing examiner has been separated, furloughed, or re- 
duced in rank or compensation because of a reduction in force, his name 
shall be placed at the top of the agency promotion register and of the 
open competitive register for the grade in which he formerly served and 
for all lower grades. Where more than one hearing examiner is affected, 
the qualifications of the several hearing examiners shall be rated by the 
Commission and relative standing at the top of the registers will be on the 
basis of these ratings. 

(d) Appeals—(1) Any hearing examiner who feels that there has 
been a violation of his rights under the regulations governing reductions 
in force may appeal to the Commission (attention, Chief Law Officer) 
within 10 days from the date he received his notice of the action to be 
taken. 

(2) Each appeal shall state clearly the grounds on which it is based, 
whether error in the records; violation of the rule of selection; restrie- 
tion of the competitive area or level; disregard of a specified right under 
the law or regulations; or denial of the right to examine the regulations, 
retention register, or records. 

(3) The agency in which the hearing examiner is employed shall be 
notified of the appeal and shall be allowed to file an answer thereto. 

(e) Retention preference regulations. The Retention Preference 
Regulations For Use In Reductions In Force (part 20 of this chapter), 
except as modified by this section, shall apply to reductions in the force 
of hearing examiners. 





COMMENTS BY MR. JOHN R. TURNEY, OF THE ASSOCIATION’S COMMITTEE 
ON INTERSTATE COMMERCE COMMISSION RULES OF PRACTICE CON- 
CERNING CIVIL SERVICE REGULATIONS AS TO HEARING EXAMINERS 


Mr. John R. Turney, of the Association’s Committee on Revision of 
Rules of Practice of the Interstate Commerce Commission, by letter 
dated September 27, 1947, has made the following interesting comments 
concerning the Civil Service Commission’s Regulations as to Appoint- 
ment, Compensation and Removal of Hearing Examiners under Admuinis- 
trative Procedure Act. 


‘The most important change in the regulations prescribed by 
the Civil Service Commission are the provisions which make possible 
the promotion of present examiners of the Commission to the posl- 
tion of hearing examiners without subjecting them to the competi- 
tive civil service examination. This will in large measure, accom- 
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plish what we recommended with respect to the legal and technical 
qualifications of examiners, since it should assure promotion of com- 
petent I. C. C. examiners. 

The Commission also eliminated the provision for a probation- 
ary period as recommended by the Associations committee. It did 
not make the provisions with respect to the filling of vacancies or the 
grade of examiners requested in the committee’s representations.”’ 





REPORT OF SPECIAL COMMITTEE TO COOPERATE WITH 
REGIONAL CHAPTERS 


This committee was organized at the last annual meeting of the 
Association in October, 1946. Its first meeting was held at that time, 
the President and the Executive Secretary being present, as well as 
representatives of most of the regional chapters. 

Those present generally expressed the view that the chapters would 
benefit from suggestions as to possible subjects for discussion at chapter 
meetings, and your committee, therefore, prepared and distributed a list 
of topics for such discussions. This list was reproduced in the November 
issue of the Journal. A number of chapters have drawn from this list for 
material for their meetings, and the committee would welcome the views 
of all the chapters as to whether such suggestions have proved helpful. 
Suggestions are invited for topics for new lists which the committee in- 
tends to prepare. 

The committee feels that there can and should be greater cooperation 
between the regional chapters and between them and the Association. 
It believes that they should more actively reflect the views of their mem- 
bers on questions of national interest, and that they can realize more 
fully their usefulness as responsible groups. On many matters the views 
and recommendations of the chapters and of their members might well 
be communicated to the National Association, and on some matters the 
Association might well seek the views and recommendations of the var- 
ious regional chapters themselves. 

We call upon the chairman of each of the chapters to cooperate with 
the committee and the Association to these ends. The committee will 
continue its efforts to bring about a closer cooperation and contact be- 
tween the chapters and the National Association. 


ERE J. Zou, Jr., Chairman, 
Epwarp F. Lacey, 
9-16-47 Wiupur LaRog, Ire. 
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REPORT OF THE MEMBERSHIP COMMITTEE 


During the past Association year, the Membership Committee has 
earnestly endeavored to obtain new members.. As of September 1, 1946, 
the total membership was 2,874. During the past year we lost 160 mem- 
bers as follows: 

Resigned . . .. . 
Delinquent—dropped . 
Died . 


160 


(The report of the Memorials Committee lists 30 as having died 
during 1946-47. However, one of these gentlemen was in military 
service and died in 1943.) 


During the same period we added 462 members as follows: 


New members. . . . . 3835 
Reinstated to membership . . 60 
Returned from military service 67 


462 


or a net gain of 302, making the total membership as of September 1, 
1947, 3,176, of which 1,687 are non-lawyers and 1,487 are attorneys at 
law. 


As Chairman, I wish to express my thanks to the Executive Secre- 
tary and to the other members who served on the Committee for their 
cooperation and assistance. To the members at large who were instru- 
mental in obtaining new members, I also express my appreciation. 


Respectfully submitted, 


W. R. Serteas, Chairman 
Membership Committee 





Rail Transportation 
By A. Rea Wiuuiams, Editor 


FINANCE MATTERS 
M. & B. R. Reorganization 


J. C. Floyd, Trustee of the Meridian & Bigbee River Railroad 
Company, has filed with the I. C. C. and with the federal district court 
for the southern district of Miss., Eastern Division, a petition for an 
extension of at least 25 days from and after September 15 before final 
determination by the Commission in F.D. 10020, Meridian & Bigbee 
River Railway Company Reorganization, in order to give further op- 
portunity for conference relative to the submission of an amended plan 
of reorganization. He said the petition was filed pursuant to requests 
by certain holders of claims of the fifth, sixth and seventh classes in the 
reorganization proceeding. 





New Haven Railroad Company Reorganization 


In Finance Docket 10992—New York, New Haven & Hartford 


Railroad Company Reorganization, Division 4 of the I. C. C. has issued, 
under date of September 17, 1947, its supplemental report and order 
authorizing and approving, upon application of the reorganization com- 
mittee, the acquisition of properties in reorganization by the reorganized 
New York, New Haven & Hartford Railroad Company, and granting 
authority for the issue of securities, including scrip certificates, and 
the assumption of obligations and liabilities by the reorganized company. 





FORMAL MATTERS 
Ex Parte No. 166—Increased Freight Rates, 1947 


The Interstate Commerce Commission on October 7, 1947 issued 
and served its report and order, adopted October 6, 1947, which author- 
ized the petitioning rail and water carriers and freight forwarders to 
make effective increases in freight rates and charges by filing tariffs 
effective on three days’ notice. 

The increase approved is in general 10 percent, upon all commodi- 
ties except coal and coke and iron ore. Upon iron ore the increase is 10 
cents per ton net or gross, but no increases are approved on the line-haul 
rates to or handling charges at the upper lake ports. On line-haul rates 
on coal and coke, including lignite, the authorized increase is 10 cents 
per net ton, or 11 cents per gross ton. No increases are found warranted 
by the record in the charges for protective service against heat or cold. 
Except in respect of the disapproval of proposed increases on protective 
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service and iron ore at the head of the lakes the carriers’ request, made 
at the beginning of the hearing in Washington, September 9, is ap- 
proved. The net effect is estimated by the staff of the Commission as 
an over-all increase of 8.9 percent over the current rates on all freight. 
The carriers’ proposal as to coal, coke, and iron ore was at a lesser rate 
than the 10 percent sought as interim relief upon commodities generally. 

The interim increase authorized was intended by the carriers to 
yield them revenue to offset, partially at least, the increased wages 
awarded to the nonoperating employees and costs of materials and 
supplies which have arisen in the last few months. These increases will 
be applied as a surcharge, additional to the specific and percentage 
increases allowed by the Commission December 5, 1946, which had the 
effect of increasing rates generally about 20 percent but with sufficient 
specific exceptions to reduce the over-all percentage of increase to about 
18 percent. 

All members of the Commission participated in and concurred in 
the report and orders, and no Commissioner dissented. 

The Commission’s staff estimates for the remainder of the year 
1947 the increases, if made promptly, will yield the carriers in the east- 
ern district approximately $47,000,000; in the Pocahontas region $5,700,- 
000; $18,200,000 in the southern region; and in the western district 
$54,300,000, or a total for the United States of $125,200,000. 

The case will be set for hearing as speedily as possible at convenient 
places in each of the four rate territories, when testimony will be re- 
ceived as to the specific proposals of the railroads and other carriers. 
As to these, the general basis sought is 38 percent in the eastern district, 
and 28 percent elsewhere, with numerous exceptions and maxima pro- 
posed for particular commodities and services. 





Express Rate Increase Authorized 


An increase in express rates and charges, for a period of one year 
or until further order of the I. C. C. was authorized in a report and 
order made public September 24, by the Commission in Ex Parte 163, 
Increased Rates and Charges, 1946. The report does not officially esti- 
mate the amount of the increase, but unofficial estimates place it at about 
$61,000,000. The increases are in addition to those temporarily au- 
thorized last December, which were estimated to yield $58,900,000 in 
express charges. 

The increases authorized by the Commission in the report just 
made public are on a sliding scale ranging from 53.51 per cent for the 
shortest haul traffic down to one-half of one per cent on long distances. 
In the report the Commission said the proposed rates are designed to 
increase express privilege payments to the railroads by substantially 
$51,000,000 of which approximately $31,500,000 will accrue to the east- 
ern carriers, $6,500,000 to the southern carriers, and $13,000,000 to the 
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western carriers. The ratio of express privilege payments to less-than 
earload revenue, according to the Commission, will increase for the 
country as a whole, from 28.65 to 39.3 per cent; in the eastern district, 
from 17.72 to 31.21 per cent; in the southern district, from 32.46 to 
41.53 per cent, and in the western district, from 42.63 to 50.36 per cent. 
The Commission estimated that the application of the proposed rates to 
the traffic included in the 1947 traffic test will result in an average in- 
erease of 34.03 cents per shipment. The increase authorized would be 
greater on short haul and light-weight shipments in order to compen- 
sate for the increased terminal costs of handling, including pickup and 
delivery. 





“Free-Time” at Minnesota Sampling Points 


In I. C. C. Docket 29484—Minneapolis Traffic Association v. Great 
Northern Railway Company, Et Al, report proposed by Examiners M. 
Witters and C. E. Morgan has been issued, wherein it is found that re- 
consignment charges and allowance for ‘‘free-time’’ on carloads of grain 
and seeds held for orders at five sampling points in Minnesota are not 
shown to have been unreasonable or unduly prejudicial, and not shown 
to have been inharmonious with provisions of the National Transporta- 
tion Policy and the Hoch-Smith Resolution. The Examiners ask that 
the complaint be dismissed. 





Seaboard Air Line Ry. Granted Broad Trucking Rights 


Division 5 of the I. C. C. has granted the Seaboard Air Line Rail- 
way Company authority to tie together routes considered in 20 applica- 
tions into a motor freight substitute service system roughly paralleling 
the railroad’s lines in Virginia, North Carolina, South Carolina, Georgia 
and Florida. Division 5 also granted the railroad permission to serve 
various off-line points by truck, but in general specified that the truck- 
ing service should be so conducted as to be auxiliary to, or supplemental 
of, service by rail. 





Segregation Suit Dismissed 


In a report and order dated September 5, 1947, the I. C. C. has 
found that the Southern Railway Company’s regulations, requiring 
separate accommodations for white and negro patrons of its dining 
cars, are not in violation of the Interstate Commerce Act. The Com- 
plaint, No. 28895—Elmer W. Henderson v. Southern Railway Company 
has therefore been dismissed. 
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Transportation of Explosives 


With reference to Docket No. 3666, In the Matter of Regulations 
for Transportation of Explosives and Other Dangerous Articles, on. 
September 22, 1947 the I. C. C. released the following notice: 


‘“‘The Commission is in receipt of applications for early amend- 
ment of the above-entitled regulation insofar as they apply to shippers 
in the preparation of articles for transportation, and to all carriers by 
rail and highway, as published in orders pursuant to section 233 of the 
Criminal Code (Transportation of Explosives Act), and Part IT of the 
Interstate Commerce Act; 

‘* Application for these amendments ordinarily would be considered 
at our next hearing in this docket. It appears, however, that the pro- 
posed amendments have been the subject of exchanges and study by in- 
terested parties, in which substantial agreement has been reached, and it 
is proposed that the applications be disposed of by modified procedure. 

‘*Any party desiring to be heard upon any of the proposed amend- 
ments shall advise the Commission in writing within 20 days from the 
date of this notice; otherwise, the Commission may proceed to investi- 
gate and determine the matters involved in the applications, or may 
suspend action pending formal hearing in this docket.’’ 





War Freight Reparation Cases to Be Heard 


The Interstate Commerce Commission has assigned for hearing on 
December 15, before Division 4 in Washington, five of the eight Depart- 
ment of Justice war freight reparation cases. The five were set for 
hearing at the same time because of the similarity of the issues involved. 
The cases are: 


29572—U nited States of America v. Ahnapee & Western Ry. Co., 
Et Al. 

29735 and 29746—U. S. v. Aberdeen and Rockfish, Et Al. 

29795—U. 8. v. Southern Pacific, Et Al. 

29805—U. 8. v. Union Pacific, Et Al. 





New Haven Seeks Passenger Rate Increase 


The New York, New Haven & Hartford Railroad in a petition filed 
on September 17, has asked the I. C. C. to authorize a further increase 
in coach passenger fares, from the present 2.5 cents a mile to 2.875 cents 
a mile. The Company said the sudden impact of the September 1 wage 
increase and the rising costs of fuel and other materials would add 
$12,600,000 a year to its costs. 





Special Baggage Cars and Passenger Trains Charges 


Schedules under suspension proposing increased charges on spe 
cial baggage cars and special passenger trains between points im the 
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United States have been found just and reasonable. In I. C. C. decision 
of September 15, 1947 the order of suspension has been vacated and 
proceeding discontinued. 

By schedules filed to become effective February 1, 1947, not sub- 
ject to Ex Parte 162 (Increased Railway Rates, Fares and Charges, 
1946), respondent rail carriers operating throughout the United States 
proposed certain changes in charges for special baggage cars and special 
passenger trains. Upon protests of the League of New York Theaters, 
the National Association of Legitimate Theaters, Inc., and the United 
Booking Office, all of New York, N. Y., operation of the schedules was 
suspended to August 31, 1947 in I & S Docket 5457. Subsequently, the 
respondents voluntarily deferred the effective date of the schedules until 
November 30, 1947. 

The respondents proposed to increase by 25 percent the minimum 
charge for the exclusive use of special trains and special baggage cars. 
Charges for special trains are the equivalent of the sum of the first- 
elass passenger fares for the number of persons in the party, subject to 
the requirement that not less than 100 first-class tickets be purchased 
from and to the desired points for the operation of the special trains. 
By schedules under suspension it is proposed to increase this minimum 
from 100 to 125 fares and also to increase the minimum charge for 
special trains from $132 to $165. 

Under tariffs now in effect, a special baggage car will be provided 
without additional charge provided the number of first-class passengers 
in the party is not less than 20. It is proposed to increase this minimum 
requirement from 20 to 25 persons. When there are less than 20 persons 
in the party the present minimum requirement for the use of a spe- 
cial baggage car is 10 adult fares plus a charge of 10 fares for the use of 
the car. Under the proposed tariffs the minimum number of fares for 
passengers accompanying the special baggage will be 121% plus 12% 
fares for the use of the special baggage car. For furnishing special 
baggage cars unaccompanied by passengers the minimum requirement 
will be 25 first-class fares instead of 20. It is not proposed to make any 
increase in the minimum of $33 for the use of a special baggage car. 





Federal Court Proceeding—Penalty Per Diem 


On September 17, 1947 the Long Island Rail Road, in Civil Action 
43-402, asked the U. S. District Court for the Southern District of New 
York to temporarily stay and finally enjoin the Interstate Commerce 
Commission’s order establishing a $2.00 freight car per diem rate for 
the period beginning October 1, 1947 and ending March 31, 1948 in I. C. 
C. Docket 29670. 

Similar proceeding was begun by numerous carriers before U. S. 
District Judge Letts and U. S. Appeal Court Judges Miller and Pretty- 
man on September 26th. 
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Oo. D. T. 
Permits 


General Permit ODT 18a, Revised-13A, was issued September 3, 
1947, and relates to the shipments of sweet potatoes. This permit ex- 
pires November 30, 1947. 

General Permit ODT 18A, Revised-20A was issued September 9, 
1947, and relates to shipments of cranberries. This became effective on 
September 10, 1947 and expires at 12:59 o’clock P.M., December 31, 
1947. 

General Permit ODT 18A, Revised-19B was issued September 26, 
and relates to shipments of summer apples. This permit expires Novem- 
ber 30, 1947. 

General Permit ODT 18A, Revised-26A, was issued on September 
26, and relates to shipments of dressed poultry. The revised permit 
become effective October 1, and expires on January 31, 1948. 





Coal to Great Lakes 


The ODT announced on September 12, it is limiting the number of 
coal cars for dumping operations at lower Great Lakes ports to 20,000 
in order to release about 7,000 such cars for coal movement elsewhere 
in the country. Instructions to that effect have been sent by the ODT 
to the Ore and Coal Exchange at Cleveland. The ODT explained that 
between 22,000 and 27,000 coal cars have recently been used in the op- 
eration and that the dumping process was at the near capacity figure 
of 3,900 to 4,000 cars a day. ODT took the position that this same capac- 
ity dumping could be maintained even if the coal car fleet engaged in 
the process is limited to 20,000 cars a day. The same action was taken 
recently in coal dumping at Hampton Roads, Virginia, where the ODT 
cut the cars engaged in the operation from 12,500 to 10,000. 





PERSONALS 
Traffic Vice President of AAR Retires 


A. F. Cleveland, Vice President, Traffic, of the AAR, retired as of 
September 30. He has held that position since the AAR was formed in 
1934. Mr. Cleveland entered railroad service in 1898 as Traffic Solic- 
itor of the Chicago and North Western Railway and served in various 
positions with that railroad, having been from 1929 to 1934 Vice Presi- 
dent, Rates and Divisions. He resigned on November 1, 1934, to become 
Vice President of the AAR. 





Mr. Roland Rice Assistant General Counsel For AAR 


Effective November 1, 1947, Mr. Roland M. Rice has been 
appointed Assistant General Counsel of the Association of American 
Railroads, by Mr. J. Carter Fort, Vice President and General Counsel of 
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that Association. Mr. Rice has been with the legal department of the 
American Trucking Associations, Inc., since November of 1935, first as 
Assistant General Counsel and as General Counsel since May, 1942. 
Born in Maryland in 1903, he received his bachelor’s degree at American 
University and his law degree at George Washington University. 





AAR Patent Division Appointment 


Joseph L. Baldwin, assistant western counsel of the Patent Divi- 
sion of the AAR, recently was appointed by Mr. Fort Vice President 
and General Counsel, eastern counsel with headquarters in Washing- 
ton. He will succeed Melvin H. Coulston, who will retire on November 
1. 





REGULATIONS 
Income Tax Regulations Amended 


The Bureau of Internal Revenue has made public Treasury De- 
cision 5576, amending Income Tax Regulations 111 to conform with 
Public Law 112, 80th Congress, relating to the exclusion of income from 
the discharge of indebtedness. 





RRB Regulations Amended 


The Railroad Retirement Board regulations—Part 237—Insurance 
Annuities and Lump Sums for Survivors, has been amended, effective 
immediately, by Board Order 47-350, dated September 11, 1947. By 
the order, §237.803 and §237.804 are amended and §237.807 is added. 


The amended regulations appear in the Federal Register of September 
25, 1947. 





STATISTICS 
Freight Traffic—August, 1947 


The volume of freight traffic handled by Class I railroads in Aug- 
ust, 1947 was 1.5 per cent below the volume in August of 1946. Accord- 
ing to estimates released by the AAR August 1947 traffic amounted 
to 55,000,000,000 revenue ton-miles, compared with 55,831,798,000 reve- 
nue ton-miles in August of 1946. 

The revenue ton-miles for the first eight months of 1947, according 
to this same estimate, totaled 425,160,354,000, an increase of 11.9 per 
cent over the 380,083,592,000 ton-miles for the same period in 1946. 





Revenue Freight Loading 


Loading of revenue freight for the week ended September 27, 1947 
totaled 937,954 cars. This was an increase of 21,439 cars, or 2.3 per 
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cent above the corresponding week in 1946, and an increase of 105,445 
cars, or 12.7 per cent above the same week in 1945. 

Loading of revenue freight for the week of September 27 increased 
6,882 cars, or seven-tenths of one per cent above the preceding week. 
Coal loading amounted to 184,578 cars, a decrease of 350 cars below the 
preceding week and a decrease of 9,232 cars below the corresponding 
week in 1946. 





Steam Railway Accidents 


During the month of July, 1947, there was one passenger killed and 
364 passengers injured in train and train service accidents as compared 
with five passengers killed and 381 passengers injured in such accidents 
in the month of July 1946. During the month of July 1947 there were 
46 employees killed and 3,071 employees injured while on duty as com- 
pared with 45 employees killed and 3,345 injured during the month of 
July 1946. 





Railway Employment 


Class I railways, excluding switching and terminal companies, at 
the middle of the month of August, 1947, had 1,382,297 employees, an 
increase of 0.83 per cent compared with the middle of the month of 
August 1946, but a decrease of 0.03 per cent compared with the middle 
of the month of July 1947. Railway employment at the middle of the 
month of August 1947 was 132.7 per cent of the 1935-1939 average. 





Railroads Net Income 


Class I railroads in July, 1947, had a net operating income of 
$60,958,451 compared with $63,029,671 in the same month of 1946. 

These carriers had an estimated net income, after interest and rent- 
als, of $37,000,000 compared with $32,700,000 in July, 1946. 

In the twelve months ended July 31, 1947, the rate of return on 
property investment averaged 3.69 per cent, compared with a rate of 
return of 1.86 per cent for the twelve months ended July 31, 1946. 





Freight Train Performance Averages 


In the Monthly Comment on Transportation Statistics, released by 
the Interstate Commerce Commission, the following table on Freight 
Train Performance Averages of Class I Steam Railways appears: In 
releasing the statement, the Bureau of Transport Economics and Statis- 
ties says: ‘‘The averages in the table below indicate that the density of 
freight traffic on Class I steam railways in the first half of the year 1947 
showed a considerable increase over that of the same period in 1946 and 
an even greater increase over the first half of 1941. However the 1946- 
47 comparison is probably affected by the irregularities in the produc- 
tion of commodities in the 1946 first half owing to shortages of materials, 
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labor difficulties and other factors. Train miles per mile of road per 
day, excluding light train miles, averaged 6.7 in 1941, 6.8 in 1946, and 
7.3 in 1947, and for net ton-miles per mile of road per day the averages 
were 6,362, 7,156 and 8,307, respectively. Freight train performance 
averages such as those reflecting cars per train, net tons and gross tons 
per train, net ton miles per freight car day, load per car and gross ton- 
miles per train hour show marked improvement in the 1947 period 
over those for 1946 and 1941. For example, the significant average 
‘net ton-miles per freight car day’ in the 1947 period (975) was 17.4 
per cent above the 1946 average and 44.2 percent higher than in 1941. 
The average speed of freight trains declined slightly in 1947, as com- 
pared with that of 1941 and 1946, but the average train load was much 
heavier. Percent loaded of total freight car miles was 66.4 in 1947 as 
compared with 66.5 in 1946 and 64.2 in 1941. It is also of interest to 
note that the average gross weight of locomotives and tenders in freight 
service increased from 261 tons in 1941 to 280 in 1947 or 7.3 per cent.”’ 


Six months ended June 30 


ITEM 1947 1946 1941 

Freight train-miles (ordinary) per mile 

i I IT rniessniittinidincsnscicssammnctnsipuinadinien 7.3 6.8 6.7 
Net ton-miles per mile of road per day ........ 8,307 7,156 6,362 
Freight car-miles per train mile: 

ERR REAR ENE AEE nr 34.8 34.1 33.0 

SUIT. sputhcxsitssieaeaiepsihiiclimeatignes Mikel: dhesiichdbiemumipiaes 17.6 17.2 18.4 

A SSP a eRe eS Sree 52.4 51.3 51.4 
Gross ton-miles per train-mile excluding 

locomotives and tenders ........................ 2,405 2,291 2,189 
Net ton-miles per train-mile ............................ 1,130 1,047 952 
Net ton-miles per freight car day ................ 975 830 676 
Gross ton-miles of locomotives and 

tenders per locomotive mile -.................. 280 275 261 
Net ton-miles per loaded ecar-mile ................ 32.5 30.7 28.8 
Percent loaded of freight car-miles ................ 66.4 66.5 64.2 
Train-miles per train hour ....................-.-.-.- 16.0 16.1 16.6 
Gross ton-miles per train hour ........................ 38,012 36,473 35,885 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its Statement No. M-250 showing passenger traffic statistics 
of Class I railways in the United States for the six months ended with 
June 1947, as compared with the same period of 1946. The aggregates 
and averages are as follows: 
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AGGREGATES 
% 
1947 : 1946 Change 
Passenger Revenues 
In Coaches $ 254,564,349 $ 361,732,823 —29.6 
In Parlor and Sleeping 
Cars 169,898,011 279,374,646 —39.2 
Revenue Passengers Carried 
In Coaches 161,191,459 205,317,899 —21.5 
In Parlor and Sleeping 
Cars 15,913,663 24,872,890 —36.0 
Revenue Passengers Carried 1 Mile 
In Coaches 13,034,947,261 20,536,007,099 —36.5 
In Parlor and Sleeping 
Cars 6,372,121,791 11,689,341,366 —45.5 
AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.95¢ 1.76¢ +108 
In Parlor and Sleeping Cars 2.67¢ 2.39e +11.7 
Revenue Per Passenger Per Road 
In Coaches $ 1.58 $ 176 —102 
In Parlor and Sleeping Cars 10.68 11.23 — 49 
Miles Per Passenger Per Road 
In Coaches 80.9 100.0 —19.1 
In Parlor and Sleeping Cars 400.4 470.0 —14.8 





New Railroad Equipment on Order 


All railroads and private carlines had 114,230 new freight cars 
on order on September 1, according to AAR announcement. The num- 
ber on order on August 1, 1947, was 118,117. New freight cars on order 
by Class I railroads on September 1, 1947 were as follows: 40,520 
hopper, including 2,422 covered hoppers; 7,509 gondolas; 1,185 flat, 
8,119 refrigerator, 250 stock; 246 miscellaneous freight cars and 47,- 
432 box, including 44,273 plain and ventilated and 3,159 automobile 
box cars. 

Of the total number of new freight cars which Class I railroads 
had on order on September 1, 25,566 will be built in railroad shops and 
79,695 in outside shops. 

Class I railroads also had 851 locomotives on order on September 
1, compared with 556 on the same day in 1946. The number on order 
on September 1, 1947 included 40 steam, four electric and 807 Diesel 
locomotives compared with 69 steam, six electric and 481 Diesel a year 
ago. 
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Motor Transportation 


1. C. C. Jurisdiction vs. Control By Wage-Hour Administrator 


Scheduled for early argument before the Supreme Court in the 
present term is the case of Morris v. McComb, Administrator of the 
Wage and Hour Division, Department of Labor, No. 7. 

Morris, a local cartage carrier, in petitioning the Court for a writ 
of certiorari sought to reverse a decision of the Sixth Circuit Court of 
Appeals of May 29, 1946, 155 F. 2d 832. The Circuit Court held that 
truck driver and garage employees of Morris were engaged in ‘‘the 
production of goods for commerce’’ within the meaning of the Fair 
Labor Standards Act by virtue of the fact that approximately 97% of 
the carrier’s revenue was derived from intrastate transportation of 
steel used in the manufacture of automobiles between plants within the 
city of Ecorse, Michigan. Although some of the employees also spent 
a part of their time in interstate activities, the Circuit Court ruled that 
such time was not ‘‘substantial’’ enough in nature to warrant a finding 
that they were subject to the I. C. C.’s safety jurisdiction. Employees 
subject to such jurisdiction are exempt from the overtime provisions of 
the Fair Labor Standards Act. 

The Supreme Court, in granting the writ, limited its review to the 
single question of whether or not employees of motor carriers engaged 
in interstate commerce must devote a ‘‘substantial’’ amount of their 
time to activities affecting safety in order to be subject to I. C. C. 
jurisdiction. Thus, the question of whether or not intrastate transpor- 
tation constitutes ‘‘production’’ under the Fair Labor Standards Act 
will not be passed upon by the Court in this case. 





Rock Island Railroad Purchase Case Reopened For Further Hearing 


The well-known Rock Island Motor Transit Company purchase case, 
Docket No. MC-F-445, etc., was reopened by a Commission order dated 
June 9. A motion filed by the Rock Island Company, dated October 1, 
for the vacation or rescission of the reopening order was overruled by 
the Commission’s order of October 6. It was thought by many that the 
Commission’s decision of March 4, 1946 brought a definitive conclusion 
to the matters involved. However, the Commission will hold a further 
hearing on the question, the date of which will probably be announced 
in the near future. 





Allied Van Lines Purchase of 47 Carriers Authorized 


Division 4 of the Interstate Commerce Commission in a decision is- 
sued recently authorized Allied Van Lines to purchase the household 
goods carrier rights of 47 former Allied agents in the proceedings 
docketed as MC-F-3360. 
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In the decision, the application of Allied to purchase the operating 
right of Cummins Storage and Warehouse Company, J. B. Bailargeon 
Express, Ltd., F. W. Dickson, Hill the Mover, and Westmount Transfer 
and Storage was dismissed. Likewise, the application of the 47 carriers 
for authority to acquire control of Allied Van Lines, Inc., through the 
purchase of one share each of the capital stock was dismissed. 

The authorization for the consummation of the transaction came 
after the Department of Justice had filed exceptions to the recommended 
report and order of the Examiner. The exceptions of the Department 
of Justice protested the authority sought on the basis of unfair compe- 
tition and alleged that the acquisition would not enable Allied to ‘‘ex- 
tend the scope or improve the quality of its own operations and service 
in any material respect.”’ 





Further Hearing Requested by Household Goods Carrier 


The Household Goods Carriers Bureau has filed a petition with 
the Interstate Commerce Commission asking leave to intervene in MC 
30852, which involves the transportation of television receiving sets, 
transmitting sets, and receiving set cabinets. The petition contained a 
request for a further hearing of the application in this docket which is 
that of George B. Holman and Company, Ine. of Rutherford, New 
Jersey. The Bureau asked the postponement of the last day on which to 


file exceptions to the proceedings. 

Exception was taken to the report of Examiner Leo W. Cunning- 
ham, which held that receiving sets do not come under the definition of 
household goods. The report also held that transmitting equipment 
when transported from plants to dealers, distributors, and broadcasting 
stations did not come under the definition. 

The Examiner did hold, however, that when such commodities were 
being transported for exhibits or demonstrations ‘‘because of their 
unusual nature and value they might possibly be included in the term 
household goods.’’ The Bureau took the position that Holman and 
Company already possessed authority to transport household goods and 
they do not require any additional authority to perform the proposed 
service. 

The Bureau took the further position that all of the property pro- 
posed to be transported under the authority sought in the application 
is properly described as household goods in accordance with the Com- 
mission’s own definition and may be transported by any carrier holding 
such authority. 

The petition stated that the Bureau represents more than 2,000 
household goods carriers who operate in excess of 5,000 vehicles. ‘‘All 
of these carriers would be adversely affected if this report, which might 
be considered a precedent, is permitted to stand unchallenged, in that 
it might be deemed to limit the service which these carriers are permitted 
to render to the shipping public.”’ 
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Rate Held Applicable But Unreasonable 


Division 2 of the Interstate Commerce Commission has ruled that 
W. T. Cowan, Inc., of Baltimore applied the correct rate when it 
charged the Linen Thread Company, Inc., a third class rate of 64¢ per 
100 Ibs. for transporting 3,750,000 lbs. of camouflage nets from Balti- 
more to Patterson, New Jersey in volume lots during the year which 
ended September 1, 1945, but that the rate itself was unreasonable. 

The charge of 64¢ per 100 lbs. weight was assessed on the shipments 
as third class with a minimum of 18,000 lbs. The applicable rate, ac- 
cording to the Division, was unreasonable to the extent that it exceeded 
55e, minimum 20,000 Ibs., as was maintained by the Linen Thread 
Company. Cowan maintained both rates, but the 64c rate was based on 
a classification rating of nets in packages, while the 55c rate was a com- 
modity rate for nets in cartons. 

During the period covered by the Linen Thread Company’s com- 
plaint, the Division said, the commodity rate applied only on nets in 
cartons, but the articles considered were in bundles and the commodity 
was not applicable. On the other hand, the Division pointed out, nets 
in bundles require no greater transportation risk than when in cartons. 
The revenue to the carrier under the 55c rate sought by the shipper 
produced favorable revenues, and therefore the lower rate appeared rea- 
sonable. This complaint was docketed as MC-C-535. 





Shorter Route Denied Where Other Carriers Can Serve 


The Interstate Commerce Commission, through its Division 5, 
denied an application filed almost a year ago by Carolina Motor Ex- 
press, Inc., of Indianapolis, in MC 45829 (Sub No. 11) which sought 
authority to extend operations as a common carrier of general com- 
modities between Cincinnati and Portsmouth, Ohio over U. S. Route 
52. The Division held that the operation was not required by public 
convenience and necessity. 

While Division 5 acknowledged that the granting of the route in 
question would have afforded a haul 75 miles shorter than the presently 
authorized route of the applicant, it said ‘‘applicant, is not now con- 
ducting a regular and substantial operation between Cincinnati and 
Portsmouth over its presently authorized routes,’’ and ‘‘it is not claimed 
that there is any inadequacy with respect to the existing service.’’ 

“If in fact a public demand exists for an improved service between 


the named points, intervenor motor carriers are in a position to supply 
." 





War Temporary Authorities Expired September 27, Unless Appli- 
cations For Permanent Authority Were Filed Prior to 
September 16, 1947 


The Interstate Commerce Commission announced on September 16 
that those carriers who had filed applications for permanent authority 
covering wartime temporary authorities extended beyond March 31, 
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1947, might continue their operations until final decisions are reached 
on the new application. It will be recalled that under the Second War 
Powers Act, such temporary authorities were issued for periods greater 
than 180 days. With the expiration of the Second War Powers Act on 
March 31, 1947, the Commission continued these wartime temporary 
authorities, by request, until September 27, 1947, at which time they 
were to have expired. However, many of such carriers had filed ap- 
plications for permanent authority covering the temporary operations 
but the Commission had not and would not be able to reach a decision on 
all of them before the expiration date, September 27, 1947. As a result, 
the Commission announced that where an application for permanent 
authority, covering the wartime temporary authority operation had been 
filed, the carriers might continue the temporary operation until decisions 
have been made on the applications for permanent authority. 

Providing for the necessary tariff changes, the Commission issued 
Special Permission No. M-58940 and No. 34786, dated September 19, 
1947, which authorized the issuance of tariff supplements on one-day’s 
notice. 





Seaboard Railway Granted Broad Trucking Rights 


Division 5 of the Interstate Commerce Commission has granted the 
Seaboard Airline Railway Company authority to tie together routes 
considered in some 20 applications into a motor freight substitute serv- 
ice system which will roughly parallel the railroad’s lines in Virginia. 
North Carolina, South Carolina, Georgia, and Florida. 

The report, dated September 2, and released near the middle of the 
month also granted the railroad permission to serve certain off-line 
points by truck, but in general specified that the motor carrier service 
should be so conducted as to be auxiliary to or supplemental of rail 
service. Key point restrictions were imposed. 

The American Trucking Associations, Inc., the Southern Motor 
Carriers’ Rate Conference and various individual trucking concerns had 
contended that the proposed operation would not be required in the 
public interest, that existing motor carriers could supply adequate and 
complete service and that the railroad’s plan constituted an invasion of 
the independent motor carrier field. 

The independent carriers began their fight when the I. C. C. issued 
a consolidated certificate on November 30, 1942, covering operations 
which had been authorized previously in 14 applications. The inde- 
pendents, headed by A.T.A., carried the case all the way to the United 
States Supreme Court, which held in June, 1945, that certain evidence 
of the protestants had been excluded improperly by the I.C.C. The 
Commission reopened the 14 proceedings and later reopened 8 others to 
determine whether previously specified operating restrictions should be 
modified and, if so, to what extent. 

The Division says the Seaboard’s data were sufficiently complete to 
permit an administrative use of discretion in weighing the relative ad- 
vantages and disadvantages of the railroad’s trucking service from the 
standpoint of the public interest. 
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The Division stated that the protestant’s evidence failed to prove 
that the independent motor carriers could perform the proposed opera- 
tions as well as the Seaboard and ‘‘applicant has presented good rea- 
sons why the use of the facilities of independent motor carriers would 
not be as satisfactory and efficient as the use of its own trucks.’’ The 
Division said, furthermore, there has been no showing by the independ- 
ent motor carriers that their operations had been endangered to any 
appreciable extent even if the Seaboard was able to attract some traffic. 
The Division said the Seaboard service ‘‘is of a different character from 
that of the protesting motor carriers’’ and ‘‘is not directly competitive 
with their services or unduly prejudicial.’’ To be assured that the 
Seaboard’s trucking operation would be ‘‘an adjunct of the... rail 
operations’’, the Division felt appropriate restrictions were necessary. 
They, therefore, specified that service by motor vehicle to be performed 
by Seaboard be limited to that which is auxiliary to, or supplemental 
of, less-carload rail service; that the motor operation, with certain off- 
route exceptions, shall not serve any station not on the Seaboard’s rail 
line; and that certain other conditions be observed. The right to impose 
such further conditions as may be necessary to make certain that the 
trucking operations shall be an adjunct to the railroad’s operations was 
reserved to the Commission. 





Freight Forwarder Regulation 


By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Existing Joint Rates Between Freight Forwarders and Motor Carriers 
Condemned by Examiners in Proposed Report in Docket 29493— 
Published Rates Recommended in Lieu of Divisions 


In a proposed report made public September 24, 1947, in Docket 
29493, Freight Forwarders—Motor Common Carriers, Agreements, Ex- 
aminers P. O. Carter and J. J. Williams have recommended that the 
Commission find that ‘‘the present method of joint rates and divisions, 
generally applied in the determination of the compensation paid by 
freight forwarders subject to the act for the handling by motor com- 
mon carriers subject to the act of forwarder traffic in assembly and 
distribution service and between concentration and break-bulk points 
in truckload lots, for the future will be improper, unlawful and discrim- 
inatory against other shippers whose freight is handled under like cir- 
cumstances and conditions, discriminatory as between small forwarders 
and large forwarders, will impose a burden upon other shippers, and 
will be contrary to the National Transportation Policy.’’ 

The Examiners further recommended that sub-section (b) of Section 
409 of the Act, under which existing joint rates are maintained, be de- 
clared to be no longer in effect from and after six months from the date 
of the order to be entered in the proceeding. 

The proposed report, consisting of 136 mimeographed pages, re- 
views at length the testimony and evidence submitted during the course 
of the six hearings held in the proceeding. 

The investigation, originated by the Commission’s order of March 
5, 1946, resulted from the enactment, on February 20, 1946, of amended 
Section 409 of the Interstate Commerce Act. That section, as amended, 
requires the Commission to determine and prescribe the ‘‘reasonable, 
just, and equitable terms and conditions, including terms and conditions 
governing the determination and fixing of the compensation to be paid 
or observed, under which freight forwarders subject to this part may 
utilize the services and instrumentalities of common carriers by motor 
vehicle subject to Part II of this Act, under agreements between such 
freight forwarders and common carriers * * * in such manner as Will 
be in furtherance of the national transportation policy declared in this 
as? * }". 

Reciting the history of the subject matter, the Examiners point out 
that the existing joint rates have been in effect since April 1, 1936, when 
the tariff provisions of the Motor Carrier Act, 1935 (Part II of the Act) 
became effective. Prior to that time arrangements between forwarders 
and motor carriers were on a contractual basis. When Part IV was 
enacted, in 1942, Congress provided, as a substitute for the joint rate 
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arrangements, a provision for ‘‘assembling and distribution rates’’, to 
be published by the motor or other carriers under Section 408 of the 
Act. The joint rates were permitted to remain in effect under Section 
409 for a temporary period, which was twice extended before Congress 
passed the amendment of February 20, 1946, which resulted in this 
investigation. The so-called A & D rates, provided for in Section 408, 
were not published on any extensive scale. 

Dealing with the subject of alleged savings to motor carriers in 
handling forwarder traffic the Examiners concluded that ‘‘it clearly 
appears that in many instances there is no substantial saving, in some 
instances there is some saving of the expense in some of the elements 
of service, particularly where the volume of forwarder traffic is large 
and regular and where the carrier feels justified in arranging its oper- 
ations to handle the forwarder traffic, and in other instances the ex- 
pense is as great or greater than on other traffic.’’ 

As to the ‘‘cost evidence’’ submitted by the forwarders and others, 
the Examiners state: ‘‘All of the studies are limited in extent, and 
none can be said to be representative either for the country as a whole 
or for any particular territory.’’ Allowing for the deficiencies which 
they see in such cost evidence, the Examiners conclude that they show, 
when taken with the other evidence, that the average costs for the coun- 
try as a whole for handling assembly and distribution forwarder traffic, 
and the costs in several of the territories, exceed the average compensa- 
tion paid. The so-called ‘‘terminal-to-terminal’’ shipments of the for- 
warders bear no significant difference, as to costs, from other truckload 
shipments, in the view of the Examiners. 

Upon request of the respondent freight forwarders, the time for 


filing exceptions to the proposed report of the Examiners has been ex- 
tended to November 6, 1947. 





Limitation on Time For Filing Overcharge Claims by Tariff Rule 


The I. C. C. has denied a petition for reconsideration of the report 
and order of Division 2 in Docket 29395, Schou-Gallis Co., Ltd., v. Inter- 
nitional Forwarding Co. The report of the Division in that proceeding 
was reviewed in THE JOURNAL, issue of June, 1947, at page 906. The 
decision upheld the right of a freight forwarder to place a reasonable 
limitation, by tariff rule, on the time for filing of overcharge claims. 





Water Transportation 


By Joun H. EtsennHart, Jr., Edttor 


Pan-Atlantic Steamship Corporation Extension—Baltimore 
(No. W-376 (Sub. No. 3) ) 


On September 25, 1947 the Commission, by Division 4, issued its 
Report and Order in the above-entitled docket, and found that public 
convenience and necessity required extension of Pan-Atlantic Steam- 
ship Corporation services presently authorized to include Baltimore, 
Maryland and Charleston, South Carolina. Second amended certificate 
and order issued. 





Burns Steamship Company Operating Contract (Finance Docket 
No. 15865) 


By order dated September 25, 1947, the Commission by Division 4 
authorized the operation by the Burns Steamship Company of the 
vessel 8. 8. Daisy Gray for a temporary period not to exceed 180 days 
from the effective date of the order. The S. S. Freeman & Company 
has assigned all rights as contract carriers held by them to the Burns 
Steamship Company of Los Angeles, California for the reason that Mr. 
Freeman is seriously ill. 





Portland Tug and Barge Company—Extension 
(No. W-694, Sub. 3) 


Examiner’s Proposed Report recommends future public conven- 
ience and necessity should be found to require the extension of operation 
by the applicant as a common carrier by towing vessels in the perform- 
ance of general towage and by non-self-propelled vessels with the use of 
separate towing vessels in the transportation of commodities generally 
between all ports and points along the Pacific Coast not previously 
authorized. 





Delaware-New Jersey Ferry Company Status 


In Ex Parte No. 167—Application of Part III of the Interstate 
Commerce Act to Transportation by Delaware-New Jersey Ferry Com- 
pany, the Commission has ordered an investigation to be instituted for 
the purpose of determining whether the said Company performs trans- 
portation in interstate or foreign commerce and, if so, whether applica- 
tion of the provisions of Part III of the Act to any or all of such trans- 
portation is necessary to carry out the national transportation policy; 
and if application of said provisions to such transportation is found 
necessary, to make such findings and enter such order or orders in the 
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premises as the facts and circumstances may appear to warrant. The 
proceeding was assigned for hearing at 9:30 am., U. S. Standard 
Time, October 6, 1947, at the office of the Interstate Commerce Com- 
mission, at Washington, D. C., before Director Seal. 





Refrigerated Steamship Line, Inc., Extension—Passengers 
(No. W-333, Sub. 6) 


The Commission by Division 4 issued its Report and Order on Sep- 
tember 12, 1947 in the above-entitled proceeding, and found that public 
convenience and necessity would require extension of operation of the 
applicant as a common carrier by self-propelled vessels in the transporta- 
tion of passengers between the ports of New York, N. Y., and Ft. Pierce, 
Port Everglades and Jacksonville, Florida. Amended certificate was 
issued accordingly. 





Coney Island, Inc.—Extension 
(No. W-334, Sub. 1) 


The Commission by Division 4, under date of September 3, 1947, 
found that public convenience and necessity required extension of opera- 
tion by the above-named applicant as a common carrier by water by 
self-propelled vessels in interstate or foreign commerce in the trans- 
portation of passengers on excursions out of and returning to ports and 
points along the Ohio and Mississippi Rivers between Marietta, Ohio and 
Memphis, Tennessee. Amended certificate and order issued. 





C. G. Willis Extension—Automobile 
No. W-335 (Sub. No. 2) 


The Commission by Division 4 authorized extension of operation 
by applicant as a contract carrier by water to include transportation of 
motor vehicles and parts and accessories thereof, by non-self-propelled 
vessels with the use of separate towing vessels from Norfolk, Vir- 


er to Charleston, South Carolina, Savannah, Georgia and Jacksonville, 
orida. 





Newtex Steamship Corporation Extension—Baltimore 
(No. W-896, Sub. No. 3) 


The Commission by Division 4 on September 3, 1947 found public 
convenience and necessity to require extension of operations by appli- 
cant as a common carrier by self-propelled vessels in the transportation 
of commodities generally between New York, N. Y., and Port Isabel, 
Texas, and between Baltimore, Md., and Port Isabel and Brownsville, 
Texas. Amended certificate issued. 
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Weyerhaeuser Steamship Company, Weyerhaeuser Line—Extension 
(No. W-417, Sub. No. 1) 


The Commission by Division 4 on August 18, 1947 found public 
convenience and necessity to require extension of applicants’ presently 
authorized intercoastal operations so as to include North Bend, Empire 
and Coos Bay, Oregon, as points from and to which service may be 
performed. Second amended certificates and orders issued. 





Evans Cooperage Company—Exemption Application 
No. W-956 


The Commission by Division 4 found on July 25, 1947, that appli- 
cant’s proposed operation as a contract carrier by water in the trans- 
portation of asphalt, in containers, from Destrehan, Louisiana to New 
Orleans, Louisiana, for export, would be competitive with transportation 
by a common carrier subject to part I of the Interstate Commerce Act. 
Application denied. 





Recent Court Decisions 


By WarrEN H. WAGNER 


Operations performed under contract with another motor carrier constitute com- 
mon carriage. 


Auclair v. United States, 72 F. Supp. 160 


A three-judge district court for the District of Massachusetts, sus- 
tained the report and order of the Commission in No. MC-75872, Boston 
& Maine Transportation Company Common Carrier Application, 34 M. 
C. C. 599. The operations were performed by the Transportation Com- 
pany under a contract with another motor carrier, and the court sus- 
tained the Commission’s determination that the Transportation Com- 
pany was ‘‘a common carrier by motor vehicle’’ under Part II of the 
Interstate Commerce Act as it was responsible for the direction and con- 
trol of the operation of the vehicles and responsible to the general public. 
This determination of the Commission was found to have a rational 
basis upon which to rest, and as the entire evidence upon which the 
Commission acted was not introduced in court, the court was ‘‘not 
in a position to conclude that the Commission’s findings of fact are 
not supported by substantial evidence.’’ 


Collection of demurrage charges. 


New York,-Susquehanna & Western R. R. Co. v. Shotmeyer, 72 F. 
Supp. 188 


The United States District Court for the District of New Jersey 
held that in an action by a railroad to recover unpaid demurrage charges, 
the defendant could properly file a counterclaim for damages for negli- 
gence and delays in delivery ; that where the bill of lading provided that 
as a condition precedent to recovery, claims must be filed in writing with 
the carrier within nine months after delivery of property, failure to file 
claims within that period precluded recovery for damages as a result of 
carrier’s negligence. The court further held that the agreement of 
the railroad not to make claim for or sue for unpaid demurrage charges 
in consideration of consignee’s not making a claim against or filing suit 
against the carrier for losses caused by its negligence, was void as against 
public policy and as in breach of Section 6(7), and did not furnish a 
defense against carrier’s suit for unpaid demurrage charges; also that 
such defense could not be set up by consignee as an estoppel against 


the carrier, precluding collection of full amount of transportation 
charges. 


Pipe lines—employees exempt from Fair Labor Standards Act. 
Schmitt v. War Emergency Pipelines, 72 F. Supp. 156 


The United States District Court for the Eastern District of 
Arkansas, on June 16, 1947, in an action under the Fair Labor Standards 
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Act to recover overtime compensation, held that the provision of the 
Interstate Commerce Act, including ‘‘pipe line companies’’ as common 
carriers, brings within its orbit all those who are engaged in the trans- 
portation of oil by pipe line, irrespective of who owns the facilities of 
transportation or the property transported. Consequently the court held 
that where defendant (organized through agreement with Reconstruction 
Finance Corporation, Defense Plant Corporation and Defense Supplies 
Corporation, the stock in which was held by major oil companies) was 
engaged in the transportation of oil by pipe line from one state to an- 
other, the corporation was a pipe line company within the Interstate 
Commerce Act, notwithstanding the fact that the pipe line was not 
owned by it, and hence its employees were exempt from the provisions 
of the Fair Labor Standards Act. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 


Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 
Mr. Lee J. Quasey, Chairman, National Live Stock Producers As- 
sociation, 1389 North Clark Street, Chicago 2, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Mr. Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 
Roland Rice, Ass’t. Gen’l. Counsel, Association of American Railroads, 
Transportation Building, Washington 6, D. C. 
Meets bi-monthly, second Tuesday. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 


H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


N. B.: Members within each of the several districts may at their own expense with 
the approval ot the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Metropolitan New York Chapter 


A. C. Welsh, Chairman. 26 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 


Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 
pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 
Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart. Chairman, 354 South Spring St., Los Angeies, 
California. 








